AMERICAN 


BAR ASSOCIATION 


JOVRNAL 





APRIL, 1922 























ULLAL | 




















RENT | 
EVEN TS 
































Important Committee Appointmenis 
President Severance has just announced the mem- 
the Com- 

to Draft 


bership of two very important committees ; 
mittee on Judicial Ethics and the Committee 
a Plan for Propaganda for American Ideals. 

Chief Justice William Howard Taft of the United 
States Supreme Court is chairman of the Committee 
Chief Mos- 
chzisker of Pennsylvania, Chief Justice Leslie C. Cor- 
Charles A. Boston of New York City, 
Sutherland of Washington, D. C., 


on Judicial Ethics. Justice Robert von 
nish of Maine, 


and Hon. George 
are the other members. 

The membership of the Committee on American 
Ideals is as follows: Hon. Martin J. Wade, Chairman, 
Major Edgar B. Tolman, Chicago; 
Philadelphia; R. E. L. Saner, 
Bruce, University 


lowa City, lowa: 
Walter George Smith. 
Dallas, Hon. 


Minnesota, Minneapolis, 


Texas ; \ndrew A. 
Minnesota. 
The first committee, as the name indicates, has as 
its principal object the formulation of a code of ethics 
for the Bench. It has long been a frequent remark 
that the Bar has its code of ethics, as represented in 
certain definite while nothing of the sort has 


yet been drafted to govern judicial conduct. 


canons, 


The second committee is expected to report to the 
coming convention at San Francisco on the methods 
Association can best use 


anti- 


whereby the American Bar 


its energy and influence to combat various 


\merican activities and to help promote in the body 


of our citizenship a clearer understanding of American 


institutions. 
Law Enforcement Committee's Work 
Much interest is being shown by press and pubiic 
in the activities of the Committee on Law Enforce- 
American Bar Association. The commit- 
at which efforts 


ment of the 
tee is holding a series of meetings, 
are made to secure first-hand information of practical 


value in the solution of this pressing national problem. 
It has also, we are informed, received a great deal of 
material, covering various aspects of the question, from 
those who have given the subject particular study. The 
first meeting was held at Washington. Chicago was the 
scene of the next, and it is planned to have another in 
New York in May and, later on, perhaps one in some 
southern city, probably Memphis, Tenn. 

The Washington meeting was held in the office of 
Mr. Wade H. Ellis, in the Southern Building, and all 
members of the committee were present, except ex- 
Governor Charles S. Whitman, who was ill. Mr. 
Myers, a representative of the Department of Justice, 
attended the sessions a part of the time, representing 
Attorney-General Daugherty. Mr. Reginald Heber 
Smith, of Boston, presented an elaborate brief on the 
general subject, as well as his views on “Law and the 
Mr. Wayne Bb. Wheeler, general counsel of the 
Anti-Saloon League, furnished much data as to the 
enforcement of the Volstead Act. Attorney General 
Shaw, of Maine, gave an encouraging account of the 
work in that state to overcome the law violations 
springing from the smuggling of contraband whiskey 
across the state line. William J. Burns, Chief of the 
Government Bureau of Investigation, furnished a great 
deal of data and made some valuable suggestions. 

In the next issue there will be an account of the 
meeting at Chicago on April 10, in the courtroom of 
Judge Kavanagh. The committee expects to obtain 
much valuable information from the leading experts 
in that city. The plan to visit the state prison at Joliet 
and to examine some of the criminals there should 
furnish further light on the subject. 

The members of the committee are: W. B. 
Swaney, Chattanooga, Tenn., chairman; Judge Marcus 
Kavanagh, Chicago; Charles W. Farnham, St. Paul: 
ex-Gov. Charles S. Whitman, New York City; Wade 
H. Ellis, Washington, D. C. 


Poor.” 


197 











198 AMERICAN Bar ASSOCIATION JOURNAL 











Monument to the Late Chief-Justice Chase 


A monument of suitable dignity will soon be 
erected over the grave of the late Chief Justice Salmon 
P. Chase, in the Spring Grove Cemetery, Cincinnati. 
The special committee, composed of Senator Selden P. 
Spencer of Missouri, chairman; Mr. Guy Mallon of 
Cincinnati, and Mr. Andrew Squires of Cleveland, 
have finally agreed upon a design and let the contract. 
The monument is to be a solid block of the finest quality 
of Vermont granite, rectangular in form, about nine 
feet long at the base and four feet four inches high. 
The proposed inscription reads as follows: 

SALMON PORTLAND CHASE 
Born January 13, 1808, at Cornish, N. H. 

Died May 7, 1873, at New York. 
1856—Governor of the State ofOhio—1860 

1849—U. S. Senator—1855 
1861—Secretary of the Treasury of the 
United States—1864 
1864—Chief Justice of the United States—1873 
Erected under the auspices of The American Bar Association 

The understanding is that the monument is to be 
in place by May 30, 1922. The total cost of cutting, 
chiseling and setting the monument will be $3,800. 
This is regarded by those who have looked into such 
matters as a very reasonable price indeed. Many 
members who wish to associate themselves more di- 
rectly with this movement of the American Bar Asso- 
ciation to pay fitting honor to the late Chief Justice 
have already contributed. Others who feel the same 
way about it are requested to be good enough to send 
their contributions to Treasurer Frederick E. Wad- 
hams, 78 Chapel St., Albany, N. Y. 


Preparation at San Francisco 


San Francisco, March 31.—(Correspondence.)— 
California lawyers are making the most active prepara- 
tions to greet and entertain a large number of lawyers 
from other parts of the country at the American Bar 
Association Convention at San Francisco, August 9, 
10 and 11. In fact, so carefully are the lawyers pre- 
paring and so great is their interest that they will be 
immensely disappointed if this convention is not the 
largest in point of attendance in the history of the 
Association. 

Particularly, however, do they want to welcome 
their brothers of the east and middle west. California 
wants to exhibit herself to the men of the law from 
the other parts of the world as an exemplar of 
seasonable climate, pleasant surroundings and com- 
fortable activity. 

The invitation to the American Bar Association 
and its members to come to San Francisco was heart- 
felt and represented the desire of the entire “region of 
the Pacific.” While San Francisco is the convention 
city, she will be assisted in receiving and entertaining 
the visitors from the torrid east by Los Angeles, and 
California will be the host. 

The Executive Committee of Arrangements of the 
California Bar Association is actively at work. The 
Committee on Membership has undertaken a state-wide 
campaign for new members for the American Bar 
Association, which campaign will be extended to other 
Pacific Coast states. If the results already obtained in 
San Francisco are any indication of what is to be ex- 
pected in the matter of new members, the number of 
names added to the rolls will far exceed that of any 
previous year. 

Oregon has pledged its assistance both as to mem- 
bership and participation in the convention. Chairman 





Beverly L. Hodghead of the San Francisco Commit- 
tee met with the Oregon Bar Association at Portland 
on Saturday, March 25, and secured a pledge from that 
organization of hearty co-operation. Nevada will also 
lend every assistance possible. 

Under the able direction of Bradner W. Lee, Los 
Angeles is getting actively into line and is preparing 
special entertainment for the delegates as they pass 
through, either going to or coming from the convention. 
They have inaugurated-an active membership campaign 
in the southern part of the state that promises to bear 
good fruit. 

The Executive Committee of Arrangements of the 
California Bar Association wants the lawyers of the 
United States to come and enjoy themselves at the 
meeting in San Francisco, and realize what they prob- 
ably have not realized before, that here is an empire 
that is the most precious possession of the nation and 
whose problems demand the best thought of the bar of 
the United States, based upon that knowledge that 
comes only from personal contact. 


Attorney General Daugherty Invoked Bar Aid 


Hon. H. M. Daugherty, Attorney General of the 
United States, has appointed Hon. John R. Mont- 
gomery and Major Edgar B. Tolman, well known 
practicing lawyers of Chicago, as special assistants to 
the Attorney General to assist in the investigation of 
charges filed against the office of Federal District 
Attorney at Chicago by Major John V. Clinnin, 
who was formerly connected with it. Soon after the 
charges were filed the Attorney-General requested the 
Chicago and Illinois Bar Associations to name six 
prominent lawyers, from whom he could select two 
to render the assistance desired. These bodies named 
six ex-presidents of the Chicago Bar Association, and 
from them the Attorney General made the appoint- 
ments noted. Major Tolman, one of the gentlemen 
chosen, has also been president of the Illinois State 
Bar Association. Both have accepted the appointment 
and will begin work at the earliest possible opportunity. 


Meeting of Uniform State Law Committee 


The Scope and Program Committee of the Na- 
tional Conference of Commissioners on Uniform State 
Laws will meet at ten o’clock, May 12th, in Room IC 
of the New York City Bar Association Building, 44 
West 42nd St., New York City, at which time the com- 
mittee will be glad to have suggestions from lawyers 
or laymen as to the standardization of state laws which 
it is desirable and practical to standardize. Communi- 
cations may be mailed to the address above given or 
the chairman. A. T. Stova.i, Chairman, 

Okolona, Mississippi. 





SIGNED ARTICLES 


As one object of the AMERICAN Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 


































ETHICS OF THE BENCH 





Certain Suggestions as to Standards of Propriety Which Should Govern the Personal and 
Official Conduct of Judges* 





By Hon. RussELt BENEDICT 


Justice of the Supreme Court of New York 


learned Reporter and printed in the last volume of 

Johnson’s Chancery Reports, in 1824, on the occa- 
sion of the retirement of the Chancellor, the following 
passage occurs: “Nothing contributes as much to the 
true glory and happiness of a nation as the pure ad- 
ministration of Justice.” That this sentence is not 
merely approximately, but is entirely true, history 
demonstrates. The proper limits of this paper will not 
admit of a recital of the numberless examples that 
might be mentioned in support of this concept from 
the records of ancient Greece and Rome or from the 
modern chronicles of England, France, Holland or 
America. Familiar illustrations will, however, in- 
stantly recur to the memory. 

Justice is founded upon law. It cannot exist 
unless law be established, any more than human lib- 
erty and freedom can flourish and survive where jus- 
tice is not present. This country was founded on the 
desire and purpose to secure and maintain in the New 
World that kind of liberty and freedom regulated and 
governed by law which had been denied in the Old 
World. Our Nation will last only so long as it adheres 
to this basic principle. 

Because our institutions were designed to foster 
liberty, our history—at least in the earlier stages— 
shows a general adherence and obedience to the laws 
of the land, and a general desire to study and to under- 
stand them. In addition to this, since public office in 
this country has been within the reach of practically 
all citizens—and does not depend on the favor of kings 
—the profession of the law has always been regarded as 
offering the best opportunity for entry into the public 
service, which touches our fundamental law at all 
points and requires a knowledge of the sources from 
which our laws and institutions are derived. 

Hence, the profession of the law has thriven 
greatly among our people, more than in any other 
nation. In an article published in the Green Bag in 
1904 the statement was made that China had no law- 
yers ; that in Russia the proportion of lawyers to popu- 
lation was 1 to 31,000; in Germany, 1 to 8,700; in 
France, 1 to 4,400; in England, 1 to 1,100; and in the 
United States, 1 to 700. No statistics are given as to 
Japan; but I am glad to note in passing that, mainly 
through the splendid efforts of Dr. Masujima and his 
associates, Japan is now opening her doors to the study 
of English and American jurisprudence; and the 
efforts of these publicists should be accorded every 
possible encouragement by lawyers in this country who 
are interested in hastening a better understanding be- 
tween these great nations. 

In the light of the figures just given it requires no 
argument to prove the vital importance to the public 


[\ THE valediction addressed to James Kent by the 


*Address delivered at the annual meeting of the New York State 
Bar Association, New York City, Jan. 21, 1922. 


welfare of this country that the Bar should not only be 
well-grounded in the science of jurisprudence, but that 
above all things it should give its loyal and enlightened 
adherence to those ethical and moral principles which 
underlie the practice oi the law, and without which the 
greater the legal knowledge that the practitioner 
possesses, the greater the danger to the community 
from its misuse. 

It is only in recent years that serious effort has 
been directed by the Bar to the formulation of any 
systematic Code of Ethics for lawyers. Such codes 
indicate the desire on the part of the members of the 
Bar to lay down definite principles or rules of conduct 
for their own government in their relations to the Court 
and to one another. 

By observance of them the profession of attorney 
and counsellor at law is intended to be raised to its 
proper dignity ; courtesy in professional intercourse is 
inculcated ; integrity towards clients made obligatory, 
and respect for the law and its administrators main- 
tained. 

It is true that such codes have not the force of 
statutes where no infraction of the civil or the criminal 
law is also involved, but are supplementary to such 
statutes, and their enforcement rests on the judicial 
discretion reposed in the court to uphold the honor 
and the dignity of the law. 

To quote from a late decision in this department 
which was affirmed by the Court of Appeals, the Court 
“has jurisdiction over its own officers and is authorized 
to discipline any attorney who is guilty of professional 
misconduct.” 

The office of attorney and counsel in the law 
imposes personal responsibility for the conduct of the 
lawyer which involves an entirely different standard 
from that governing the conduct of men in other walks 
of life. It is not a trade or business wherein those 
engaged deal at arms’ length, or wherein the maxim 
“caveat emptor” is the guide. The attorney on admis- 
sion to the bar becomes an officer of the court. As he 
crosses the threshold of the Temple of Justice he stands 
on hallowed ground; he puts on the robe of its best 
traditions, and he cannot, without violation of his oath 
of office, do aught that will cast a stigma on the profes- 
sion, or bring the court of which he is an officer int 
disrepute. 

This is no mere counsel of perfection. It is ele- 
mentary and basic. How much more imperative is the 
duty which rests on the Court itself, never to overlook 
or deny by word or act those greater obligations which 
its higher office entails. It is an almost universal cus- 
tom in this country for the judges of the higher courts 
to have had experience at the bar, and, as everyone who 
is admitted to practice the profession of the law be- 
comes, potentially, a judge—just as every soldier of 
Napoleon became, potentially, a Marshal of France— 
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it plainly behooves the bench to give close attention to 
the character and the conduct of those who may be 
clevated to it; and it behooves the bar to see to it that 
none but those who are worthy ascend the bench. 

In the forty-eight States of the Union there are 
about 130,000 lawyers admitted to practice their pro- 
fession, although not all of those entitled to do so 
follow the profession as a vocation. Of this multitude 
several thousand sit as judges in our higher courts, and 
thousands more sit in local or inferior tribunals. It is 
inevitable that among so great a number there must be, 
on account of the human equation, great differences in 
education, temperament and experience, and great 
diversity in legal capacity, mental vigor, breadth of 
vision, and, unfortunately, in ethical perception and 
moral courage as well. Hence it is of great conse- 
quence that in choosing judges, whether by appoint- 
ment or by election, the bar should possess and exer- 
cise the best influence of which it is capable, to secure 
magistrates who shall worthily administer justice. 
That such a need and such a duty exist is evident 
from one of the Canons of Ethics adopted on the 
subject both by the American Bar Association and by 
this Association as well. It is contained in Article 2, 
Section 2, which reads as follows: 

The Selection of Judges: It is the duty of the 

Bar to endeavor to prevent political considerations 
from outweighing judicial fitness in the selection of 
judges. It should protest earnestly and actively 
against the appointment or election of those who are 
unsuitable for the Bench; and it should strive to have 
elevated thereto only those willing to forego other 
employment, whether of a business, political or other 
character, which may embarrass their free and fair 
consideration of questions before them for decision. 
The aspiration of lawyers for judicial position should 
be governed by an impartial estimate of their ability 
to add honor to the office, and not by a desire for the 
distinction the position may bring to themselves. 

(Adopted August 27, 1908.) 

It is unnecessary to speak further regarding the 
duty of the bar in the selection of judges because that 
subject has been treated comprehensively in the learned 
address of the president of this Association before the 
Conference of Bar Association Delegates at Cincin- 
nati, last summer, which address is printed in the 
Journat of the American Bar Association for October, 
1921. 

While a good deal has been written recently on 
the ethics by which the conduct of attorneys should 
be regulated, but little has been published on the ethical 
considerations which ought to control the demeanor 
and guide the official conduct of judges. This fact 
may be due to various causes. Perhaps it is due, more 
often than otherwise, to the disinclination of practicing 
lawyers to criticise or comment publicly on the actions 
of particular members of the bench. Perhaps it is due 
in part to the belief that infractions of duty or pro 
priety on the part of individual members of the bench 
are too infrequent to require the formulation of general 
rules; but this belief appears not now to be so uni- 
versally held as formerly. The Committee on Pro- 
fessional Ethics and Grievances of the American Bar 
Association, at the meeting at Cincinnati, last summer, 
in its annual report referred to the fact, in connection 
with complaints against the judiciary received during 
the year, that the Association had adopted the Canons 
of Ethics for the bar but none for the Bench, although 
there had been recommended to the Association by the 
committee in 1917 the propriety of the formulation and 
promulgation of canons for the judiciary also. The 





necessity for such action was plainly shown in the 
debates which followed in the convention. 

If it be true that the proper administration of 
justice in this country demands, by reason of present- 
day conditions, that the personal and official conduct of 
judges be governed by recognized and settled standards 
of propriety, it is surely timely and proper that the 
members of the bar display moral courage sufficient 
to express openly the views which they hold and often 
express quite freely when out of court, concerning 
judicial misconduct. It frequently occurs that in the 
particular case the offense does not rise to the grade 
of an impeachable or indictable crime. It is obvious 
that a judge may often be entirely unfit to administer 
justice although under the law he cannot be impeached. 
In our own state this fact is recognized in our Con- 
stitution, which gives to the Legislature the power to 
remove the highest judicial officers from office after 
opportunity to be heard, as well as by proceedings for 
their impeachment. 

Perhaps a little advice from one of their brethren, 
still on the bench, may assist the bar in giving expres 
sion to some standards of judicial conduct. That 
which I may have to say on the subject may be under- 
stood to be of the sort that Sir John Salmond, in his 
notable book on jurisprudence, refers to as “of merely 
persuasive efficacy,” and also as coming within his 
statement that “Judicial declaration, unaccompanied by 
judicial application, is of no authority.” I appreciate 
the importance of the subject and regret my inability 
to treat it adequately within the time allowed. I can 
do little more than epitomize what | have to offer. 

Perhaps it may be of advantage to consider first 
the essence of justice, and then to pay attention to its 
relation to the judicial office. 

The essential character of justice is best under- 
stood when concretely symbolized by a female figure 
holding with one hand scales at an even balance, and 
with the other a sword. If the figure were that of a 
man, it would typify the attribute of force alone, with- 
out the quality of mercy. If the sword were absent 
it would signify lack of power to enforce her just 
decrees. If the scales were not truly balanced, it would 
indicate that one suitor or the other was of greater 
consequence, rather than that both stand on an equal- 
ity before the law. Justice should listen to the evidence 
of suitors, and not decide on appearance merely. 
Therefore, her eyes are blindfolded 

If I were asked how best to interpret the relation 
of justice to the judicial office, I should think it ad- 
vantageous to formulate canons of ethics for judges 
Such a task would lead me first to the Scriptures as 
being the best source of jurisprudence, which, to quote 
the maxim of the civil law, “is the knowledge of things 
divine and human; the science of what is right and 
what is wrong.” Many are the injunctions laid upon 
judges in Holy Writ; but they are summed up in the 
words of Jehosaphat, King of Judah, who set judges 
in the land “And said to the judges, Take heed what 
ye do for ye judge not for man, but for the Lord, who 
is with you in the judgment. Wherefore, now let the 
fear of the Lord be upon you; take heed and do it; for 
there is no iniquity with the Lord our God, nor respect 
of persons, nor taking of gifts.” (2 Chron. XIX 6.) 

If any further specifications were demanded, | 
would emphasize the need of moral courage in a judge 
as the next greatest requisite, and would cite the glor- 
ious example of Lord Coke, who forfeited the office of 
Chief Justice of England and spent seven months in 
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ie Tower because he protested against the aggres- 
ms of James The First, which debased and corrupted 
e administration of the law; and who on December 

1621, penned the famous Protest of Parliament 
hich enunciated the principle that the rights of the 
cople are paramount to the pretended Divine Right of 
.ingship. 

Then I would refer to that memorable essay on 
udicature written by Coke’s great rival, Lord Chan- 
ellor Bacon, a little over three hundred years ago. ! 
ontent myself and you at this time with the following 
extract: 

Patience and gravity of hearing is an essential 
part of Justice; and an over-speaking judge is no well- 
tuned cymbal. It is no grace to a judge first to find 
out that which he might have heard in due time from 
the bar; or to show quickness of conceit in cutting 
off evidence or counsel too short; or to prevent infor- 
mation by questions, though pertinent. The parts of 
a judge in hearing are four: to direct the evidence; to 
moderate length, repetition or impertinency of speech; 
to recapitulate, select and collate the material points 
of that which hath been said; and to give the rule or 
sentence. Whatsoever is above these is too much, and 
proceedeth either of glory and willingness to speak, or 
of impatience to hear, or of shortness of memory, or 


of want of a stayed and equal attention. 


Then I would submit some other considerations 
which you may or may not deem worthy of attention: 

Judges should not be overborne by the rank or 
reputation of the counsel engaged, nor affected by the 
wealth, position or influence of the parties. They 
should be independent, free and unafraid. 

Judges should not forget that they sit to judge, 
ind not to act as counsel 

Judges should not seek to shift the responsibility 
of decision from their own to the shoulders of counsel, 
whose office in a trial is to enlighten the mind of the 
‘ourt, but not to substitute their views for its judgment. 

Judges should when necessary look beyond the 
counsel to the counsel’s client, and not permit a wrong 
to prevail because of the neglect or lack of learning 
of the counsel. 

Judges should not be afraid of reversals of cases 
which they have decided according to their conscience 
and their knowledge of the law. If on appeal their 
decisions be reversed for error, they should be glad 
to be set right and to see the law prevail. Judges 
should enforce the law and not seek to evade or nullify 
it to suit their individual opinion of its merits. If the 
law be bad the responsibility for it should be placed 
respectfully but squarely on the law-making power 
Judges should not evade deciding the case before them 
‘An undecided judge is worse than one who decides 
erroneonsly. 

Judges should not seek, by means of their decisions 
on matters of public concern, to further their own 
interests or prospects 

Judges should not try to make popular decisions. 
\ judge who strives to gain popularity by his decisions, 
without regard to the right of the cause, renders him- 
self unfit to deal out even-handed justice, and his act is 
prompted by deceitful, selfish or unworthy motives. 

Judges should set the Bar an example of punctual- 
itv. It is discourteous for a judge to keep a court-room 
(filled with lawyers, jurors, clients and witnesses) 
awaiting his arrival, unless he is unavoidably detained, 
in which case he owes an explanation to those present 
whose time has been wasted. 

Judges should render their decisions fully and 
with promptness. As Lord Coke said, “Plena et celeris 


justitia flat partibus ; not plena alone, nor celeris alone, 
but both plena and celeris” (4 Inst. 67). Justice de- 
layed is often justice denied. 

Judges ought always to acknowledge their obli- 
gations to the Bar for aid in reaching correct decisions. 
It is a mistake to suppose that the development of our 
system of common law is due to the courts alone. 
None knows better than a candid judge how much is 
owed to the assistance of an able and upright Bar. 


__ Judges should not live in retirement or seclusion. 
hey should mingle freely with members of the bar 
on all suitable occasions where the interchange of ideas 
may be of benefit to both. 

Judges should never forget that it is their duty 
to set an example of courtesy to the Bar. Judges 
should be gentlemen, and then, as Lord Lyndhurst re- 
marked of his method of selecting them for appoint- 
ment, “if they also know law, so much the better.” 

A judge who browbeats or humiliates members of 
the Bar in public does not add to the dignity of the 
Bench, but only lowers himself in the esteem and 
respect of those who witness the incident. 

Judges should not take an active part in political 
campaigns, either by appearing on the platform for 
public discussion of partisan issues or by publishing 
their political sentiments for the benefit of candidates 
or in aid of a political party or faction. Any breach 
of observance of this rule instantly lowers the judge, if 
not the court of which he is a member, in the respect 
of thinking men and women in the community. 
Judges are not chosen by reason of a public desire to 
place politicians on the Bench, but in order that justice 
may be impartially administered. If a judge wishes to 
engage in the turmoil of politics, he should lay aside 
his ermine lest it be smirched with the foulness of the 
vartisan arena. A robe once soiled can rarely be puri- 
fied again, unless, indeed, its wearer be as great as 
Coke, of whom Hallam says, “he redeemed in an in- 
trepid and patriotic old age the faults which we cannot 
avoid perceiving in his earlier life.” Of course, there 
is no reason why a judge should not, in his private 
capacity, take a personal interest in the affairs of 
Nation, State or City, because it is his duty to dis- 
charge the functions of citizenship wisely and intelli- 
gently. He does not cease to be a citizen by reason of 
the higher station he occupies. ; 

Judges, especially those who receive for their 
services compensation equal to a living wage, should 
not engage in the practice of the law. This rule is 
embodied in the Federal Judicial Code and in the 
Statute Law of many of the states. It should be made 
obligatory in all. 

Judges who are elevated to the Bench by vote of 
the people owe a duty to the public to remain on the 
bench for the entire term for which they are elected. 
It is not seemly to seek or accept the office of judge— 
especially of a superior court—and during the term to 
resign the office in order to capitalize the reputation 
acquired from judicial prestige. Such action savors of 
commercialism, unless it be unavoidable because of 
ill-health or other controlling reason. b 

Judges should not engage in business enterprises 
of any kind. Their entire time, efforts and abilities 
should be devoted to the proper discharge of the duties 
of their high office. It is manifestly improper for a 
judge to accept any salaried position which will in- 
fringe upon his time or distract his attention from the 
proper sphere of his labors. No man is great enough 
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to serve two masters whose interests may come into 
conflict, and it is dishonest for him to attempt to 
deceive the public into thinking that he can accomplish 
such a result. Besides, each master is paying him for 
all his time, and each is defrauded out of that which 
is devoted to the service of the other. 

I took occasion recently to call public attention to 
a flagrant violation of judicial ethics in this regard. 
I feel that the duty that every judge or lawyer owes to 
his profession in such a case has been discharged, so 
far as I am concerned, though very much more ought 
to be said and done by others concerning it. 

In striking contrast to this humiliating exhibition 
is the spirit and the act of our greatest judicial officer, 
Chief Justice William Howard Taft, in regard to a 
matter of far less consequence; and I cannot bring 
this paper to a close better than by quoting from a 
recent letter he sent to the editor of the Philadelphia 
Public Ledger. He says: 


Having been appointed and qualified for a judicial 
office, it becomes necessary and proper for me to cease 
to be a contributor to these editorial columns. The 
degree in which a judge should separate himself from 
general activities as a citizen and a member of the 
community, is not usually fixed by statutory law, but 
by a due sense of propriety, considering the nature of 
his office, and by well-established custom. Certainly, 
in this country at least, a judge should keep out of 
politics and out of any diversion or avocation which 
may involve him in politics. It is one of those char- 
acteristic, queer inconsistencies in the British judicial 
system—which was the forerunner of our own—that 
the high judicial officer in Great Britain, the Lord 
Chancellor, is often very much in politics and has al- 
ways been. He changes with each Administration, 
and his is a political appointment; but all the other 
judges of the High Courts of England are as little in 
politics as in this country. 

A judge should avoid extra-judicial activities, not 
only because they may put him in an attitude actually 
or seemingly inconsistent with absolute impartiality in 
the discharge of his judicial duties, but also because he 
owes his whole time and energy to his judicial work. 

For those reasons I must give up the pleasant re- 

lation to the readers of its editorial page which the 
Public Ledger has enabled me to enjoy. 

In conclusion: May I be permitted to repeat this 
paragraph from what I wrote in the case referred to 
above? 

Our courts are instrumentalities of government 
established by the people for the common good—not 
for the good of the judges who minister in them. Any- 
thing, therefore, which belittles or degrades our courts 
or judges, whether Federal or State, and whether the 
Court or Judge be superior or inferior in function, 
threatens the destruction of the foundation on which 
the system rests, namely: the faith in and respect of 
the people for their courts. 


Emotionalism and Contracts 

In a recent suit by an American actress against a 
London producer for breach of contract, the court 
apparently took judicial notice of the temperamental 
artistic character. The defendant claimed that she 
had broken the contract herself and resigned when she 
exclaimed, in the course of a discussion, that she 
wouldn’t play at all! “The learned judge found,” ac- 
cording to the report in the Times, “that the producers 
of the play, were not satisfied with the plaintiff's per- 
formance at Brighton, and that there was some discus- 
sion between them about it. He thought it probable 
that on the spur of the moment the plaintiff did say, 
‘Then I will not play at all,’ but he was not satisfied 
that she put an end to the agreement in writing by 
refusing to play. The agreement between the parties 





provided that it could only be put an end to by writing 
and there was in this case no formal refusal to play on 
the plaintiff’s part. She was upset and emotional, and 
in the circumstances his Lordship came to the con- 
clusion that she did not intend to resign, and he gave 
judgment for the plaintiff for £417.17s.” An appeal 
was taken but it failed. 





Westward Ho! 

_ Occasionally one hears a member of the Associa- 
tion say he cannot afford to give up his vacation to at- 
tend the American Bar Association meeting in summer. 
The argument cannot hold in 1922. He can do both. 
The selection of San Francisco as the place for holding 
the annual meeting permits the combination of an en- 
joyable and typical vacation with attendance at the 
sessions. The opportunities for sight-seeing on the 
trip to and from, and in and around, San Francisco are 
perhaps unequalled in this country. One may go and 
return by a different route, and thus visit the most 
picturesque scenes in the entire West. Incidentally, 
the railroad rates are lower than they have been for 
several years. The tourist rate of $86.00 from Chicago 
to San Francisco and return is extremely reasonable, 
all things considered. ; 

Members are already beginning to consider the 
question of attending what all hope will be one of the 
greatest meetings in the history of the Association: great 
not only in point of attendance and enthusiasm, but 
also because of the vastly important movements now 
under way, and to be inaugurated, for the benefit of 
legal administration and the country at large. Treas- 
urer Frederick E. Wadhams has recently sent out to 
the membership a circular about the meeting. He calls 
attention to eleven routes from which the member may 
select, both for the going and return trip. Already, ac- 
cording to the circular, some members have written of 
their intention to organize parties in their commu- 
nities and secure an entire car, or cars, for their accom- 
modation. This will be a most attractive way to make 
the outgoing trip, and Mr. Wadhams suggests that 
members who intend to go to San Francisco communi- 
cate as soon as possible with their fellow members, for 
the purpose of organizing and making arrangements 
for such parties. 

The most advanced of these plans as yet reported 
is that of a committee of the Chicago Bar Association, 
of which Mr. Thomas Francis Howe, No. 7 South 
Dearborn St., Chicago, is chairman. This party will 
have an entire special train, which will leave Chicago 
on Sunday, July 30, at 10 P. M., and arrive at San 
Francisco at 8 A. M., August 8, the day before the 
ineeting of the Bar Association, and in time for the 
conference of the Commissioners on Uniform State 
Laws. The plan includes a three-day trip in Yellow- 
stone Park; a day’s stop en route to visit Pike’s Peak, 
Manitou, the Garden of the Gods, the Cave of the 
Winds and the Seven Sisters Falls; passage en route 
through the Royal Gorge, Tennessee Pass, Eagle River 
Canyon and the Canyon of the Grande by daylight; a 
sight-seeing trip through Salt Lake City, an organ 
recital in the famous tabernacle, and a trip to Great 
Salt Lake. The committee desires as many of the 
members as possible from various states to join it on 
this trip, and Mr. Howe will gladly furnish information 
to those who desire it. 
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PLAINTIFF'S ATTORNEYS, BARDELL vs. PICKWICK 





Careful Examination of Their Conduct in Celebrated Lawsuit Fails to Justify Aspersions 
Cast on Dodson and Fogg or Subsequent Popular Odium Attaching 
to Their Names 





By WiLi1AM RENWICK RIDDELL 
Justice of the Supreme Court of Ontario 


HIS is perhaps the most celebrated of Common 

Law cases, not from any element of legal prin- 

ciple but solely from the literary skill of the Re- 
porter. The action was a simple action in the Court of 
Common Pleas in Case in Assumpsit, the cause of 
action being Breach of Promise of Marriage; but the 
Reporter was Dickens—not John Dickens, Senior 
Register of the High Court of Chancery, against the 
accuracy of whose reports much has been and more 
could be said—but Charles Dickens, “the best and most 
rapid Reporter ever known,” as he says himself—but 
then he was a Parliamentary Reporter in whom no one 
looks for accuracy. 

In no instance has the principle been better ex- 
emplified, “No defence ; abuse the plaintiff's attorneys” 
—not at the trial, indeed, but before the public. 

It is not intended in this article to review the case 
at length or in detail: the object in view is to examine 
into the justice of the animadversions, express and 
implied, upon the plaintiff's attorneys, Messrs. Dodson 
and Fogg of Freeman’s Court, Cornhill, against whom, 
solely by reason of the statements concerning them 
by the defendant and this Reporter, there has been for 
many years a strong public sentiment amounting almost 
to execration. 

Every fair-minded person will cast from his mind 
any impression derived from the vituperation of the 
defendant ; every litigant detests the solicitors on the 
other side; not even the most magnanimous can bring 
himself to believe that they are not at the bottom of 
the litigation, either advising and putting up the plain- 
tiff to advance an unjust claim or inducing the defend- 
ant to resist a claim wholly just.’ 

Accordingly, when Samuel Pickwick received the 
courteous letter from Dodson and Fogg informing him 
that on the instructions of Mrs. Martha Bardell they 
had issued a writ for breach of promise of marriage 
and asking the name of his attorney in London who 
would accept service, it was wholly natural that he 
should at once and without the least enquiry launch out 
against them, charge them with conspiracy—‘“a base 
conspiracy between these two grasping attorneys, Dod- 
son & Fogg a vile attempt to extort money.” 
So far as appears, Pickwick had never heard of them 

1. I find that I have unwittingly plagiarized Samuel Warren, Q. C. 
(or is it an example of unconscious memory?) in his “Ten Thousand a 
Year,” a book I have not read for half a century. Warren who, himself, 
drew the portrait of Quirk, Gammon and Snap in most unflattering lines, 
says: “There will probably never be wanting those who will join in 
abusing and ridiculing attorneys and solicitors. Why? In almost 
every action at law, or suit in equity, or proceeding which may, or may 
not, lead to one, each client conceives a natural dislike for his oppo- 
nent’s attorney or solicitor. If the plaintiff succeeds, he hates the 
defendant’s attorney for putting him (the said plaintiff) to so much ex- 
pense, and causing him so much vexation and danger, and, when he 
comes to settle with his own attorney, there is rot a little Sqestiprates 
in looking at his bill of costs, however reasonable. If the plaintit 
fails, of course it is through the ignorance and unskilfulness of his 
attorney or solicitor, and he hates almost equally his own, and his 
opponent’s attorney! Precisely so is it with a successful or unsuc- 
cessful defendant. In fact, an attorney or solicitor is almost always 
obliged to be acting adversely to some one of whom he at once makes 
an enemy; for an attorney’s weapons must necessarily be pointed almost 
invariably at our pockets! He is necessarily, also, called into action 


in cases when all the worst passions of our nature—our hatred and 
. : ” 
revenge, and our self-interest—are set in motion. 


before; but it was inevitable that when they issued a 
writ against him, they should become, in his mind, a 
pair of scoundrels, “vile conspirators”; he did not 
stay to think that Parliament had, more than four cen- 
turies previously in the reign of the good King Henry 
of Lancaster, in 1402, prescribed by solemn statute that 
“all attorneys shall be good and virtuous and of 
Fame” (qi sont bons & virtuoses & de bon fame) ; these 
attorneys were aiming at his pocket and that was 
enough. The kind of man the defendant was plainly 
appears by his “abhorrence of the cold-blooded villainy” 
of Counsel for the plaintiff courteously saluting his 
own Counsel, Serjeant Snubbin. 

Nor should any dependence be placed upon the 
seeming slurs of Mr. Perker of Gray’s Inn, attorney 
for the defendant. He had at first declined to join in 
his client’s characterization of Dodson and Fogg as 
“great scoundrels,” but when he was trying to persuade 
him to act like a reasonable man and get out of gaol, he 
fell in with Pickwick’s whim and called the Attorneys 
(at least by implication) “a couple of rascals” and 
suggested that they might soon “be led into some piece 
of knavery.” That was said in coaxing an obstinate 
wrong-headed man, and he said in the same conver- 
sation that he could not say that, even with Mrs. Bar- 
dell’s letter, there was anything to justify a charge 
of conspiracy. 

Perker had characterized them as “very smart fel- 
lows, very smart fellows, indeed” ; and later as “capital 
fellows with excellent ideas of effect”—his clerk, Mr. 
Lowton, said that they were “capital men of business” 
—and at the very end of the matter when his client was 
loading the attorneys with a and offensive 
epithets, “mean, rascally, pettifogging robbers,” Perker 
never ceased to expostulate, but continued to call them 
“my dear sirs.” One cannot, of course, build much 
upon this facon de parler—Perker called every one, 
“My dear sir,” whether he was Wardle or Jingle, Pick- 
wick or Fogg. 

Neither should too much dependence be placed on 
Mrs. Bardell’s ex post facto statements in her letter to 
Perker that the “business was, from the very first, fo- 
mented, encouraged and brought about by these men.””? 
“These men” had put her in gaol, and she was trying to 
induce Pickwick to get her out; naturally, she would 
try to exculpate herself and inculpate those who had 
gaoled the person she was trying to influence to help 
her. Moreover, what do these general words, “fo- 
mented, encouraged, brought about,” mean? Do they 


2. This letter was not produced, and we cannot say what was its 
precise language—probably Perker paraphrased it; no such phreseclosy 
was within the powers intellectual or literary of Martha Bardell. She 
never got higher than “do these things on speculation”—the same 
terminology is used by her friend, Mrs. Cluppins, which Sam Weller 
transforms into “does these sorts of things on spec.” We must take 
Perker’s word for it that this letter was brought to his office before he 
“held any communication with Mrs. Bardell”; but one would like to 
know how the letter ome to be written at all. Perhaps Mr. Lowten 
could have given some clue. s é 

ue pad would think of accepting Perker’s version of the con- 


tents of this letter and no valid reason is given for its non-production 
even to Pickwick. 
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mean anything more than that, on her statement of the 
facts, she had in their opinion a’good cause of action, 
that they would advise suit, and would not charge her 
any fees unless the action was successful? Attorneys 
and Solicitors must take the facts as they are disclosed 
to them by their clients, unless they are obviously mis- 
stated. In the present case, there can be no doubt that 
the plaintiff believed that Pickwick had offered her 
marriage—she does not to the very end suggest any 
other belief, and no bad faith is attributed to her even 
by the Reporter. That her friends had the same be- 
lief is obvious both from their conversation and their 
evidence at the trial. His own friends were rather 
more than suspicious ; at the time Tupman, Winkle and 
Snodgrass “coughed slightly and looked dubiously at 
‘ach other,” evidently suspecting Pickwick and in- 
credulous of his innocence. When the letter announc- 
ing action was received, Wardle hoped that the action 
was only “a vile attempt to extort money,” but said 
so “with a short dry cough,” and thought Pickwick a 
“sly dog.” Tupman saw the plaintiff “certainly ‘ 
reclining in his arms,” and Winkle noticed that his 
“friend was soothing her anguish” ; even the ever-faith- 
ful Samuel Weller thought “the hemperor,’ “a rum 
feller . . . makin’ up to that ere Mrs. Bardell 

alvays the vay with these here old ‘uns hows’ever, as is 
such steady goers to look at.” 

Moreover, there is much to indicate legal liability 
in any aspect of the case. While there can be no doubt 
that Mrs. Bardell thought Pickwick had proposed to 
her, it is said that Pickwick had no such intention, 
that there was no consensus ad idem and therefore 
there was no contract. This is a partial view of the 
facts ; the law is clear that whatever a man’s real inten- 
tion may be, if he so conducts himself that another 
person would reasonably believe that he méans to assert 
something and that he means that the other person 
should act on the assertion, and another does so believe 
and act, the man is legally in the same position as 
though he had actually made the assertion. 

Pickwick apparently did not intend to propose 
marriage ; but his conduct was at least equivocal. The 
plaintiff's child was got out of the way by Pickwick ; 
he was obviously embarrassed, he asked Mrs. Bardell 
if it was a much greater expense to keep two people 
than to keep one and went on in such a way that any 
woman in Mrs. Bardell’s place might reasonably think 
he was proposing marriage ; and she did think it. Even 
without Pickwick’s asking the boy if he should not 
like to have another father, there was already ample 
upon which to found an action. Then just consider 
Pickwick’s subsequent conduct: he must have known 
the construction placed upon his words by Mrs. Bar- 
dell, but he did not go to her like a man and explain 
that it is all a mistake on her part; he continues on his 
tenancy and went off himself to Eatanswill without a 
word of explanation. No attorney would be justified 
in advising against an action with such facts available. 

It is made a crime in these attorneys that they 
agreed not to charge any fees except in case of success. 
Sam Weller gave evidence at the trial that Mrs. Bar- 
dell and her friends had said that they were “to charge 
nothin’ at all for costs, unless they got ’em out of Mr. 
Pickwick”—it was “on speculation.” But Weller, who 
the Reporter boasts was not simply desirous of tell- 
ing “the truth, the whole truth and nothing but the 
truth” but of “doing Messrs. Dodson and Fogg’s case 
as much harm as he conveniently could,” adds to what 
he was really told. All that was said was said by 
Mrs. Cluppins—“Won't Mr. Dodson and Fogg be wild 








if the plaintiff shouldn’t get it, when they do it or 
speculation?” It is Weller himself who puts the glos 
on this language, “the other kind and gen’rous peop! 
o’ the same perfession as sets people by the ears, fre 
gratis for nothin’ and sets their clerks to work to find 
out little disputes among their neighbours and acquaint 
ances as wants settlin’ by means of lawsuits.” There 
is no semblance of evidence that Dodson and Fogg did 
anything of the kind, but they had sued Sam’s master 

Even if the Attorneys agreed not to charge Mrs 
Bardell anything, this was in no way improper in law 
or in ethics. It is the pride of the profession of law 
that no person however poor is ever prevented from 
pressing an honest claim from want of means; scores 
of actions have been, and scores more will be, brought 
for impecunious clients by solicitors who can have no 
possible hope of payment, even for out of pocket dis- 
bursements, unless they are successful and so get their 
costs out of the defendant. As I write this, I find in 
a Toronto paper, a letter from a practitioner of high 
standing in which he speaks of an action carried on to 
judgment by a solicitor for a plaintiff “without a dollar 
because the woman had not a dollar to give him 
his costs amounted to $1,000 and he felt that he could 
not afford to pay out any more money.” No one would 
think of finding fault with that solicitor. If that was 
the real bargain it was enforceable at law, the cognovii 
of Mrs. Bardell was fraudulent and could be attacked, 
as could the judgment against her which was based 
upon it and under which she was imprisoned. Such 
conduct would be plain dishonesty and wholly inex- 
cusable; but it has nothing to do with the conduct of 
the Attorneys toward Pickwick which is the object of 
so much animadversion. It is plain that Perker did 
not think any thing of the kind could be established— 
“they are too clever for that.’ 

The probability is that Dodson and Fogg took the 
case on spec’, in the sense that they agreed not to 
charge any costs unless they succeeded in the action, 
in which case they had the right to take a cognovit and 
sign judgment on it—for, as Chief Baron Pollock says, 
they guaranteed the solvency of the suit and not that 
of the defendant.* 

It would not be astonishing if the attorneys “en- 
couraged” the plaintiff. No one who has practised law 
but can tell of clients losing heart and hope and re- 
quiring encouragement; if that were a crime, few 
would escape. It is always the person who is trying to 
keep the plaintiff out of his legal rights who is indig- 
nant at the lawyer “encouraging” the plaintiff. 

Much is said about “sharp practice.” Lowten 
says: “sharp practice, theirs—capital men of business. 
Dodson and Fogg, Sir.” Pickwick “admits the sharp 
practice of Dodson and Fogg”; Lowten again: “the 
sharpest practitioners I ever knew,” and Perker chimes 
in, “Sharp! There‘s no knowing where to have them?” 
and the Reporter complains of “the plaintiff having all 
the advantage derivable not only from the force of cir- 
cumstances but from the sharp practice of Dodson and 
Fogg to boot.” What does this mean, or does it mean 
anything ? 

“Sharp practice” means taking advantage of the 
rules of practice to embarrass an opponent, to put him 


8. If the treatment by “old Fogg” of the defendant Ramsey in 
the action of Buttman v. Ramsey is truly reported, it was a scoundrelly 
dishonest action—but was it not a “guy” by Mr. Weeks, intended to 
gull the visitors and quite understood by the other three clerks? Every 
one knows the story of Frank Lockwood, horrifying Bench and Bar in 
the United States by telling of his taking the “best alibi that was 
offered.” 

4. In re Stretton (1845), 14 Meeson and Welsby’s Reports, 806. 





i>nh oa ok me 


l 
I 









PLAINTIFF’s ATTORNEYS IN BARDELL vs. PICKWICK 


205 





» unnecessary costs, to hide behind technicality, to 
o anything to prevent a fair trial by tampering with 
vitnesses, keeping witnesses away or in any other way; 
na word, to take an unfair advantage by rules of prac- 
tice or Otherwise. There is not the very slightest evi- 
lence of anything of the kind; the writ was issued 
regularly, proper notice of it was sent, when the de- 
fendant did not name a solicitor he was personally 
served, the witnesses subpoenaed were in no way 
tampered with, Counsel for the defendant did not dis- 
pute the substantial accuracy of their evidence, the 
strongest evidence against him was given by his own 
friends—and what can be more childish than his com- 
plaint of the intention of the attorneys “to seek to 
criminate me upon the testimony of my own friends”? 
Perker said (as any man of ordinary reason or fair- 
ness would say) that of course they would do so, he 
knew they would. No solicitor who did his duty by his 
client would fail to subpoena such important witnesses, 
who had seen the defendant in the “delicate situation.” 
Chere was no sending by them of an agent, clandes- 
tinely and behind the back of the lawyer on the other 
side, to try and find out what the other side was doing, 
as was done by Pickwick when he sent Sam to “ascer- 
tain how Mrs. Bardell herself seems disposed towards 
me.” Perker “drew himself up with conscious dig- 
nity” and rebuked his client for this underhanded pro- 
ceeding. Perker’s suspicion was that Sam was sub- 
poenaed to prove an offer of compromise which was 
not in fact made. No such evidence was attempted and 


nothing was attempted to be proved at the trial but 
what undoubtedly took place. 

If either side is to be charged with sharp practice, 
is it not the side which deliberately chose the course to 
call no witnesses but trust to Counsel’s eloquence, to 


throw dust in the eyes of the Judge and throw itselt 
upon the jury? Is it any wonder that experienced 
Counsel like Serjeant Snubbin, when he heard the 
course proposed to be followed, smiled, “rocked his 
leg with increased violence and coughed du- 
biously”? It is quite plain that he had no confidence 
in his case; nor had Perker. And yet there has never, 
so far as I know, been any reflection upon the course 
taken by Perker; all the blame is thrown on Dodson 
and Fogg. The trial was carefully prepared for, 
every legitimate means of impressing the jury with the 
merits of the plaintiff's case was thought out; Perker 
bore witness to the excellent ideas of effect and ad- 
mitted, “Capital fellows those, Dodson and Fogg.” No 
one can say that all this was not in the direct line of 
their plain duty to their client. They retained as 
Counsel the best man they could. It may be that 
Serjeant Snubbin was at the very top of his profes- 
sion and that he was said to lead the Court by the 
nose; he certainly conducted the defence with skill.’ 
“He did the best he could for Mr. Pickwick,” but 
Serjeant Buzfuz was a first-class man to entrust with 
a plaintiff's Brief at the trial, and his junior, Mr. 
Skimpin, also showed capacity as a Nisi Prius Counsel. 
The case was fairly fought, there was no sharp prac- 


5. I copy here some remarks written by me in another connection: 

“I have no sympathy with the current notion that Serjeant Snubbin 
was hopelessly outclassed by Buzfuz, great Counsel as Buzfuz was. 
have carried too many Briefs for the Defendant not to appreciate 
Snubbin’s position; he had to sit and watch for holes in the plaintiff's 
case, to admit what he knew could be proved (thereby diminishing the 
effect on the jury), to avoid pitfalls, to let well enough and ill enough 
alone. See what happened to his junior, the unhappy Phunky—of 
course, he was “a very young man only called the other day 
ne not been at the Bar eight years yet’”—when he did not sit down 
when Serjeant Snubbin winked at him, but continued to cross-examine 
the too-willing Winkle. It had been determined in advance not to call 
witnesses for the defense, and it is hard to see what the Serjeant could 
have done which he did not do. Crede experto, the lot of defendant's 
counsel in such cases is not a happy one.” 


tice, the facts as detailed by the witness were not dis- 
puted, the judge’s charge was unexceptionable, the jury 
was a Special Jury, Pickwick’s own lawyer did not 
believe in his case, and the result was inevitable. 

Of course those who are taken to law “for the first 
time, may be allowed to labour under some temporary 
irritation and anxiety,” but Pickwick had had a run 
for his money, the jury had decided against him as they 
on their oaths thought right and just, and one might 
have expected something like sportsmanlike spirit from 
him. But the childishness which saw in Serjeant Buz- 
fuz’ courteous greeting to his brother Snubbin nothing 
but abhorrent and “cold blooded villainy” did not de- 
sert him; “speechless with indignation”—at what ?—he 
determined not to pay a farthing of damages or costs. 

It is to be observed that this position was taken 
not by way of protest against an unjust law such as the 
“Passive Resisters” protested against. That would be 
at least deserving of respect ; this was nothing but sheer 
wrongheadedness. The many amiable and lovable fea- 
tures of Mr. Pickwick’s character should not blind us 
to his pompous self-importance and total disregard of 
the opinions and wishes of others, his perfect convic- 
tion of his own infallibility and his intolerance of 
resistance to his fiat. 

Of course, the plain duty of Dodson and Fogg 
was to compel payment of the damages and it was 
equally their plain duty to compel payment of their 
costs by Pickwick in ease of their client. 

The defendant had no goods exigible under a Fieri 
Facias, no crops to seize under a Levari Facias, no 
lands to seize under an Elegit, attachment of debts 
was not yet allowed by law, nothing remained but to 
attach the defendant’s person. He, of course, must 
needs talk of them being “vile enough to avail them- 
selves of legal process against” him. What did 
he suppose they or any other attorneys would do? 

There has been much popular condemnation of 
Dodson and Fogg for imprisoning Pickwick. No one 
ever complains of the attorneys retained by Lord De la 
Zouche sending to a debtors’ prison at York Castle the 
Reverend Smirk Mudflint and Barnabas Bloodsuck, 
Jr.; it all depends upon whose ox is gored. 

If there is to be an attorney to be blamed for de- 
ceit, it must be Perker. He is said to have told Pick- 
wick that the only way to get Mrs. Bardell from the 
Fleet was for him to pay “into the hands of these Free- 
man’s Court sharks” the costs of Bardell v. Pickwick, 
“both of plaintiff and defendant.” Of course, that was 
not true; what should be paid to release Mrs. Bardell 
was the amount of the judgment against her, including 
costs, and that would be the plaintiff's costs, “Solicitor 
and Client,” in Bardell v. Pickwick, with the added 
costs in Dodson et al. v. Bardell; the defendant’s costs 
in Bardell v. Pickwick could not enter into the calcula- 
tion at all. If Perker did say anything of the kind 
he was dishonestly trying to get his own costs paid ; 
and that, it is probable, no one will charge him with. 

Unless there is a mistake, Dodson and Fogg ac- 
cepted “the taxed costs, £133-6-4” in full; and that 
would be a generous concession. However, they con- 
tinued to be with Pickwick and Pickwick’s admirers, 
“a well-matched pair of mean, rascally, pettifogging 
robbers.” 

And how many admirers has the inimitable Pick- 
wick, obstinate, wrong-headed, prejudiced, overbearing, 
inconsiderate Old Fireworks as he was? Because he 
loved his fellow men—the real sin of Dodson and Fogg 
was that they did not. 

Osgoode Hall, Toronto. 
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Carriers—(a) Negligence of Fellow-Servant 

In action under Federal Employers’ Liability Act, 
employee does not assume risk of fellow servant’s negli- 
gence. 

Reed, admx., v. Director General of Railroads. 
No. 78, Adv. Ops. 264. 

A judgment for damages for the negligent killing 
of plaintiff’s intestate, while employed as a brakeman 
in interstate commerce, was reversed by the Supreme 
Court of Pennsylvania on the ground that the proxi- 
mate cause of the fatal injury was the negligence of 
his engineer and that decedent had assumed the’ risk 
of such negligence. Certiorari to the Supreme Court 


of Pennsylvania was allowed and the judgment of that 
Court reversed. 

Mr. Justice McReywnotps delivered the opinion of 
the Court and reviewing the leading cases on the 
Federal Employers’ Liability Act and the doctrine 
of assumed risk (Seaboard Air Line v. Horton, 233 
U. S. 

S. 


492; Second Employers’ Liability Cases, 223 
U. S. 1, 49; and C. R. I. & P. Ry. Co. v. Ward, 252 
U. S. 18) the learned Justice concluded his opinion as 
follows: 

In actions under the Federal Act the doctrine of assump- 
tion of risk certainly has no application when the negli- 
gence of a fellow servant which the injured party could 
not have foreseen or expected, is the sole, direct and im- 
mediate cause of the injury. To hold otherwise would 
conflict with the declaration of Congress that every com- 
mon carrier by railroad while engaging in interstate com- 
merce shall be liable to the personal representative of any 
employee killed while employed therein when death results 
from the negligence of any of the officers, agents or em- 
ployees of such carriers. 

The judgment of the Supreme Court of Penn- 
sylvania was accordingly reversed and the cause re- 
manded for further proceedings not inconsistent with 
the opinion. 3 

The case was argued for the administratrix by 
Mr. John J. McDevitt, Jr., and for the Director Gen- 
eral by Mr. William Clarke Mason. 


Carriers—(b) Notice of Injury 

Holder of drover’s pass may lawfully be required to 
give notice of personal injury within 30 days. 

Gooch v. Oregon Short Line. No. 90, Adv. Ops. 
285. 

Gooch, traveling with cattle on a drover’s pass, 
agreed in consideration of the pass that the carrier 
should not be liable for any injury to him on the trip 
unless he or his personal representatives within thirty 
days of the injury should give notice in writing of 
his claim to the carrier's general manager. He was 
injured, was in a hospital for about 30 days under 
the care of a physician employed by the carrier, was 
not disabled from giving the notice, but failed to give 
it. The District Court directed a non-suit, its judg- 
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ment was affirmed by the Circuit Court of Appeals, 
Ninth Circuit, the Supreme Court granted a writ of 
certiorari to review the judgment of the latter court, 
and affirmed it. 

Mr. Justice Hotmes delivered the judgment of 
the Court and said: 


The only question is whether the requirement of notice 
in writing was valid. The railroad company does not 
contend that it could have exonerated itself altogether 
from liability for negligence, but argues that a stipula- 
tion for written notice within a reasonable time stands on 
a different footing, and of this there is no doubt. (Cit.) 

The doubt that led to the granting of the writ of cer- 
tiorari was whether the prohibition of a requirement fixing 
less than ninety days for giving notice of claims in respect 
of goods established a public policy that would affect the 
present case. For although courts sometimes have been 
slow to extend the effect of statutes modifying the com- 
mon law beyond the direct operation of the words, it is 
obvious that a statute may indicate a change in the policy 
of the law, although it expresses that change only in the 
specific cases most likely to occur to the mind. 

Ne are satisfied, however, that in this case the require- 
ment was valid and that the statute referred to should not 
affect what in our opinion would be the law apart from it. 
The decisions that we have cited show that the time would 
have been sufficient, but for the statute, in respect of dam- 
age to goods, and the reasons are stronger to uphold it 
as adequate for personal injuries. A record is kept of 
goods, yet even as to them reasonably prompt notice is 
necessary as a check upon fraud. There is no record of 
passengers, and the practice or fraud is too common to be 
ignored. Less time reasonably may be allowed for a notice 
of claims for personal injuries than is deemed proper for 
goods, although very probably an exception might be im- 
plied if the accident made notice within the time imprac- 
ticable. 

Mr. Justice CLARKE delivered a dissenting opinion, 
in which the Curer Justice and Mr. Justice Mc- 
KENNA concurred. The learned Justice stated the 
grounds of his dissent to the rule announced by the 
majority opinion as follows: 

(1) Because such a rule, as to property claims, has 
twice within six years been specifically declared by acts of 
Congress to be contrary to a public policy which I think it 
is the duty of this court to recognize and accept with re- 
spect to injuries to passengers, and (2) because in prac- 
tice the rule is gravely unjust and discriminatory and 
therefore unreasonable. 

Citing the provisions of the Cumming’s Amend- 
ment to the Interstate Commerce Act and its re-enact- 
ment in the Transportation Act declaring it unlawful 
for a carrier to provide by rule or contract for a shorter 
notice than 90 days of claims for injury to goods, the 
learned Justice said: 

These two acts of Congress providing that any rule, 
regulation or contract for limitation of notice to less than 
ninety days, shall be unlawful, are such unmistakable 
declarations of public policy as to a shorter notice limita- 
tion, under any circumstances, that in my judgment it 
should be applied to claims for personal injury, even 
though the statute, in terms, applies only to damages to 
property, unless there are cogent reasons for distinguishing 
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two classes of claims from each other. Congress 
iould not have a ninety-day reasonable standard in such 
matters and this court a thirty-day standard. 

Answering the argument of the majority opinion 
that there was greater need of protection from fraud 
in personal injury cases than in cases for injury to 
goods the learned Justice said: 


With all deference, I submit that the reason thus 
civen is unsound, because the likelihood is much greater 
that fraudulent claims will be made for injuries to goods 
than to persons, for the reason that most goods are packed 
for shipment and whether they are damaged or not cannot 
be discovered until they are unpacked after having left 
the custody of the carrier, but it must be rare indeed that 
a passenger can be injured except in the presence of some 
one or more of the carrier’s agents. Such living and alert 
witnesses are a much better protection against fraud than 
the indefinite and hurried record that is kept of goods. 


On the question of discrimination he said: 


That a notice rule so short as thirty days must result 
in discrimination seems to me clear, also, because of that 
characteristic of human nature, not sufficiently taken into 
account by many courts. Persons and property are usually 
transported so safely by rail that thought of damage rarely 
enters the mind of the occasional shipper or traveler, and 
from this it results that rules, such as we have here, are 
not read, or if read are not understood, couched, as they 
usually are, in forms of expression about the meaning of 
which courts are in constant disagreement, with the result 
that while the large shippers know of and keep within such 
rules and recover their losses, for the occasional small 
shippers they serve as a trap in which they are often 
caught and ruined. The Cummings Amendment is the pro- 
test of the country against the discrimination and hardship 
which many federal and state court decisions show re- 
sulted all over the country, from the enforcement of such 
a rule as to property claims. 

To these reasons for holding the rule in this case un- 
just and discriminatory must be added the certainty, in- 
herent in its form, that if enforced it will be an agency of 
grave injustice... . 

. .. Many men are so badly injured in railway acci- 
dents that they are wholly incapable of making claim in 
writing within thirty days, and to prepare the way for a 
law suit is the last thought of a man who is seriously 
injured and suffering. It is true that the rule considerately 
permits the claims to be made by “the heirs and personal 
representatives” of one who may be killed—but if, un- 
fortunately, he should die toward the end or very near 
the end of the thirty days, this astutely worded rule would 
cut out his dependents from all right to recover. The rule 
is a novel and cunning device to defeat the normal liability 
of carriers and should not be made a favorite of the courts. 


The case was argued for Gooch by Mr. J. H. 
Peterson, and for the R. R. Co. by Mr. George H. 
Smith. 


Constitutional Law—(a) Abridgment of Right 
to Resort to Federal Courts 


The right of foreign corporations to resort to the 
Federal Courts may not be impaired by state law. 


Terral v. Burke Construction Co. No. 93, Adv. 
Ops. 223. 

The construction company, a Missouri corporation 
loing business in Arkansas and duly licensed by that 
state so to do, removed a suit against it to the Federal 
Court and brought a suit in that court against a citizen 
of Arkansas. A statute of that state made it the duty 
of the Secretary of State to revoke the authority of 
any corporation so resorting to the Federal Courts to 
lo business in that state, and fixed a penalty of not 
less than $1,000 a day for doing business in the state 
after such revocation of its license. 

The construction company filed a bill in the U. S. 
District Court, Eastern District of Arkansas, to enjoin 


, 


the Secretary of State from revoking its license. The 
District Court granted the injunction, and the Secre- 
tary of State appealed. Affirmed. 


The Cuier Justice delivered the opinion of the 
court and stated the controversy as follows: 


The sole question presented on the record is whether 
a state law is unconstitutional which revokes a license to a 
foreign corporation to do business within the State be- 
cause, while doing only a domestic business in the State, it 
resorts to the federal court sitting in the State. 


Declaring that the prior cases on this conflict of 
authority had been examined and could not be recon- 
ciled, the learned Chief Justice said: 


The principle established by the more recent decisions 
of this Court is that a State may not, in imposing condi- 
tions upon the privilege of a foreign corporation’s doing 
business in the State, exact from it a waiver of the exer- 
cise of its constitutional right to resort to the federal 
courts, or thereafter withdraw the privilege of doing busi- 
ness because of its exercise of such right, whether waived 
in advance or not. The principle does not depend for its 
application on the character of the business the corporation 
does, whether state or interstate, although that has been 
suggested as a distinction in some cases. It rests on the 
ground that the federal Constitution confers upon citizens 
of one State the right to resort to federal courts in an- 
other, that state action, whether legislative or executive, 
necessarily calculated to curtail the free exercise of the 
right thus secured is void because the sovereign power of 
a State in excluding foreign corporations, as in the exer- 
cise of all others of its sovereign powers, is subject to 
the limitations of the supreme fundamental law. 


Argued by Mr. William Marshall Bullitt for the 
Construction Co. 


Constitutional Law—(b) Due Process of Law 


A state statute which fails to authorize suits against 
non-residents on causes of action arising in another state 
does not deny due process of law. 


Missouri Pacific Ry. v. Clarendon Boat Oar Co. 
No. 102, Adv. Ops. 224. 


The railway company, a Missouri corporation, 
sued the Clarendon Company, a New York corporation, 
in a Louisiana State Court for breach of a contract en- 
tered into and to be performed in the state of Arkansas. 
The Clarendon company appeared solely to challenge 
the jurisdiction, The state court dismissed the action, 
the highest court of the state to which the case could 
be taken affirmed the judgment, the Supreme Court of 
Louisiana declined to entertain a further ap and 
the case was taken by writ of error to the Supreme 
Court of the United States, where the writ of error 
was dismissed. 

The state statutes provided generally for the desig- 
nation of agents by corporations for service, but the 
state courts held that these statutes were not intended 
to embrace transitory actions arising in another state. 

The Curer Justice delivered the opinion of the 
court and said: 

The contention comes down to this, therefore, that it 
is a lack of due process for a state statute of procedure to 
fail to furnish a person, within the limits of the State, 
power to sue a non-resident corporation and take jade 
ment for a cause of action arising in another State. Under 
Section 2 of Article IV of the federal Constitution, the 
citizens of each State are entitled to all privileges and im- 
munities of citizens in the several States. This secures 
citizens of one State the right to resort to the courts of 
another, equally with the citizens of the latter State; but 
where the citizens of the latter State are not given a 
process for reaching foreign corporations, it is not caer 
ent how non-citizens can claim it. Provisions for ing 
foreign corporations subject to service in the State is a 
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matter of legislative discretion, and a failure to_ provide 
for such service is not a denial of due process. Still less 
is it incumbent upon a State in furnishing such process to 
make the jurisdiction over the foreign corporation wide 
enough to include the adjudication of transitory actions 
not arising in the State. Indeed, so clear is this that in 
dealing with statutes providing for service upon foreign 
corporations doing business in the State upon agents whose 
designation as such is especially required, this Court has 
indicated a leaning toward a construction where possible, 
that would exclude from their operation causes of action 
not arising in the business done by them in the State. 


The learned Chief Justice cited the cases support- 
ing this proposition and concluded his opinion as fol- 
lows: 

In these circumstances and this state of the authorities 
in this Court, it is frivolous to claim that a statute of pro- 
cedure by its failure to give jurisdiction over foreign cor- 
porations, in transitory actions arising in another State 
constitutes a lack of due process of which plaintiff in error 
can complain. In such a case the writ must be dismissed. 


(Citing cases.) 
Argued for the R. R. Co. by Mr. Allan Sholars. 


Constitutional Law—(c) The Merchant 


Marine Act 


An act which gives preference to the ports of a 
state over those of a territory (Alaska) is not obnoxious 
to Sec. 9, Art. 1, Federal Constitution, prohibiting prefer- 
ence to the ports of one state over those of another. 

Alaska v. Troy. No. 392, Adv. Ops. 267. 

Sec. 27 of the Merchant Marine Act of June 6, 
1920, prohibits coastwise trade between ports of the 
United States, including Alaska, save in American bot- 
toms, provided that under certain conditions the pro- 
hibition shall not apply to merchandise transported be- 
tween points within the United States, excluding 
Alaska, over Canadian lines and connecting water 
facilities. : 

The bill of the Territory of Alaska and a shipper 
attacked the validity of this provision of the act as 
repugnant to Sec. 9, Article 1 of the Federal Constitu- 
tion. The bill was dismissed on demurrer and on the 
appeal the decree of the District Court was affirmed. 

Mr. Justice McReynotps delivered the opinion 
of the Court. Assuming that the act gave preference to 
ports of the United States over Alaska, that Alaska 
had been incorporated into the United States and that 
the Constitution so far as applicable is binding on 
Congress when legislating in relation thereto, the 
learned Justice held that the clause of the Constitu- 
tion relied on was by its own terms limited to the 
states and did not embrace territories : 
insist that “State” in the preference 
clouse includes an incorporated and organized territory. 
This word appears very often in the Constitution and as 
generally used therein st clearly excludes a “territory.” To 
justify the broad meaning now suggested would require 
considerations more cogent than any which have been sug- 
gested. Obviously, the best interests of a detached terri- 
tory may often demand that its ports be treated very dif- 
ferently from those within the States. And we can find 
nothing in the Constitution itseif or its history which com 
pels the conclusion that it was intended to deprive Con 
gress of power so to act. See Pennsylvania v. Wheeling 
& B. Bridge Co., 18 How. 421; Knowlton v. Moore, 178 
U. S. 107. 


The appellants 


182 U. S. 244, was distin- 
', S. was declared apposite 


Downes v. Bidwell, 
guished and Rasmussen v. | 


Argued by Mr. John Rustgard, Attorney-General 
of Alaska for Appellants, and by Solicitor-General 
Beck for the Collector of Customs. 





Constitutional Law—(e) Nineteenth Amend- 
ment—Validity of 


In character the Nineteenth (Suffrage) Amendment 
cannot be distinguished from the Fifteenth. The func- 


tion of a State legislature, in ratifying an amendment, is 
a federal function, and transcends any limitation sought 


to be imposed by the people of a state. 

Leser v. Garnett. No. 553, Adv. Ops. 262. 

Pursuant to a statute of Maryland explicitly a 
thorizing such action, a suit was brought by qualified 
voters, against the Board oi Registry, to strike from 
the lists two registered voters, citizens of Maryland, 
whose only alleged disqualification was that they wer 
women, whereas the Constitution of that state limits 
suffrage to men. The legislature of Maryland had 
declined to ratify the Nineteenth Amendment. 
petition was dismissed by the trial court, its judgment 
was affirmed by the Supreme Court of the State and 
on certiorari the Supreme Court of the United State 
affirmed the judgment of the State Supreme Court. 


Mr. Justice Branveis delivered the opinion of 


the Court. After setting forth the course of the pro 
ceedings through the State Courts, the learned Justic: 
said: F 

The first contentian is that the power of amendment 
conferred by the Federal Constitution and sought to be 
exercised does not extend to this Amendment, because of 
its character. The argument is that so great an addition 
to the electorate, MW made without the State’s consent, de- 
stroys its autonomy as a political body. This Amendment 
is in character and phraseology precisely similar to the 
Fifteenth. For each the same method of adoption was 
pursued. One cannot be valid and the other invalid. That 
the Fifteenth is valid, although rejected by six States in- 
cluding Maryland, has been recognized and acted on for 
half a century. See United States v. Reese, 92 U. S. 214; 
Neale v. Delaware, 103 U. S. 370; Guinn y. 
238 U. S. 347; Myers v. Anderson, 238 U. S. 368. The 
suggestion that the Fifteenth was incorporated in the Con- 
stitution, not in accordance with law, but practically as a 
war measure which has been validated by acquiescence, 
cannot be entertained. 

The second contention is that in the constitutions of 
several of the thirty-six States named in the proclamation 
of the Secretary of State there are provisions which ren- 
der inoperative the alleged ratifications by their legisla 
tures. The argument is that by reason of these specific 
provisions the legislatures were without power to ratify. 
But the function of a state legislature in ratifying a pro- 
posed amendment to the Federal Constitution, like the 
function of Congress in proposing the amendment, is a 
federal function derived from the Federal Constitution; 
and it transcends any limitations sought to be imposed by 
the people of a State. Hawke v. Smith, No. 1, 253 U.S 
221; Hawke v. Smith, No. 2, 253 U. S. 231. National Pro- 
hibition Cases, 253 U. S. 350, 386. 

The remaining contention is that the ratifying resolu 
tions of Tennessee and of West Virginia are inoperative, 
because adopted in violation of the rules of legislative pro 
cedure prevailing in the respective States. The question 
raised may have been rendered immaterial by the ‘fact 
that since the proclamation the legislatures of two other 
States—Connecticut and Vermont—have adopted resolu- 
tions of ratification. But a broader answer should be given to 
the contention. The proclamation by the Secretary certi 
fied that from official documents on file in the Department 
of State it appeared that the proposed Amendment was 
ratified by the legislatures of thirty-six States, and that it 
“has become valid to all intents and purposes as a part ot 
the Constitution of the United States.” As the legislatures 
of Tennessee and of West Virginia had power to adopt 
the resolutions of ratification, official notice to the Secre 
tary, duly authenticated, that they had done so was con 
clusive upon him, and, being certified to by his proclama 
tion, is conclusive upon the courts. The rule declared in 
Field v. Clark, 143 U. S. 649, 669-673, is applicable here. 
See also Harwood v. Wentworth, 162 U. S. 547, 562. 


Argued for Plaintiffs in error by Messrs. Thoma 
Marbury, and for 


F. Cadwalader and William L. 
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lefendants in error by Mr. Alexander Armstrong, At- 
orney General of Maryland, and Mr. George Moore 
Brady. 


Constitutional Law—(f) Interstate Commerce 


The North Dakota grain grading and inspection act 
attempts to regulate interstate commerce and is therefore 
void. 


Lemke v. 


(Ops. 273. 


Farmers Grain Co No. 456, Ady 


Chis bill sought to enjoin the enforcement of the 
North Dakota grain grading and inspection act as an 
unlawful regulation of interstate commerce and on 
other grounds. Three Federal Judges heard and 
granted the motion for a preliminary injunction, but on 
the trial, an answer having been filed by the state and 
the officials charged with the enforcement of the act, 
the District Judge sustained the statute and dismissed 
the bill. This decree was reversed by the Court of 
\ppeals, Eighth Circuit, which directed the issuance 
of a permanent injunction against the enforcement of 
the law. On appeal the Supreme Court affirmed the 
judgment. 

Mr. Justice Day delivered the opinion of the 
Court, and, after dispesing of a preliminary question 
of the jurisdiction of the Court of Appeals, the learned 
Justice said: 

We pass to a consideration of the merits. The record 
discloses that North Dakota is a great grain-growing State, 
producing annually large crops, for transportation beyond 
its borders. Complainants, and other buyers...are owners of 
elevators and purchasers of grain bought in North Dakota 
to be shipped to and sold at terminal markets in other 
States, the principal markets being at Minneapolis and Du- 
luth. There is practically no market in North Dakota for 
the grain purchased by complainant. . . . The purchases are 
generally made with the intention of shipping the grain to 
Minneapolis. . . . The producers know the basis upon which 
the grain is bought, but whoever pays the highest price 
gets the grain, Minneapolis, Duluth or elsewhere. This 
method of purchasing, shipment and sale is the general 
and usual course of business in the grain trade at the ele- 
vator of complainant and others similarly situated. The 
market for grain is outside the State of North Dakota, 
and it is an unusual thing to get an offer from a point 
within the State. . . . At the terminal market the grain is in- 
spected and graded by inspectors licensed under federal 
law. That such course of dealing constitutes interstate 
commerce, there can be no question. 

In view of this state of facts we come to inquire 
whether the North Dakota statute is a regulation of inter- 
state commerce, and, therefore, beyond the legislative power 
of the State. . . . This Act shows a comprehensive scheme to 
regulate the buying of grain. Such purchases can only be 
made by those who hold licenses from the State, pay state 
charges for the same, and act under a system of grading, 
inspecting and weighing fully defined in the act. Further- 
more, the grain can only be purchased subject to the power 
of the State Grain Inspector to determine the margin of 
profit which the buyer shall realize upon his purchase. 
This authority is conferred in Section 23, and the margin 
of profit is defined to be the difference between the price 
paid at the North Dakota elevator and the market price, 
with an allowance for freight, at the Minnesota points to 
which the grain is shipped and sold. That is, the State 
officer may fix and determine the price to be paid for grain 
which is bought, shipped, and sold in interstate commerce. 
That this is a regulation of interstate commerce, is obvious 
from its mere statement. Nor will it do to say that the 
state law acts before the interstate transaction begins. It 
seizes upon the grain and controls its purchase at the be- 
ginning of interstate commerce. Pennsylvania Railroad 
Co. vy. Clark Brothers Coal Mining Co., 238 U. S, 456, 
468. 

We agree with the Circuit Court of Appeals that this 
lation of interstate commerce when applied to complain- 
legislation is beyond the power of the State as it is a regu- 
ant’s business 


Mr. Justice Branpeis filed a dissenting opinion in 
which Mr. Justice Hotmes and Mr. Justice CLarki 
concurred. 

The following excerpts from the dissenting opinion 
reveal the points of controversy between the majority 
and minority of the Court: 

In 1919 the Legislature of North Dakota concluded 
that its farmerr were being systematically defrauded in 
purchases of their g-ain made within the State. The buy- 
ers were largely local mills, of which there are 160, and 
local elevators, of which there are 2,200. The fraud was 
perpetrated, in part, by underweighing and undergrading 
in the unofhcial inspection of the grain made locally by or 
on behalf of the purchasers. In part, the fraud was per- 
petrated by means of unconscionable bargains made locally, 
through which valuable dockage was obtained from the 
farmer without any payment therefor or by which the 
grain itself was bought at less than its fair value. Against 
such frauds the federal act did not purport to afford any 
protection. 

To protect the North Dakota farmer against these 
frauds practiced by local buyers its Legislature enacted 
chapter 138 of the Laws of 1919. The statute seeks to ef- 
fect protection (a) by establishing a system of state in- 
spection, grading and weighing; (b) by prohibiting any- 
one from purchasing grain before it is inspected, graded 
and weighed (except that one producer may buy from an- 
other); (c) by ascertaining in the course of inspection, 
grading and weighing, the amount of dockage, and requir- 
ing a purchaser of the grain either to pay separately for 
the dockage or to return the same to the farmer; (d) by 
requiring payment to the farmer of the fair value of grain 
—the value to be ascertained by fixing the so-called mar- 
gin; (e) by. ensuring compliance with the above provi- 
sions through the further provision that only persons or 
concerns licensed to inspect, grade and weigh may buy 
grain before it has been officially inspected. 

Ordinarily when a state’s police power is exerted in 
connection with sales it is the buyer whom the law seeks 
to protect; and the seller is licensed as part of the machin- 
ery to enforce the regulations prescribed. I cannot doubt 
that the State has power as broad to protect the seller and, 
to that end, to license the buyer. . . . The requirement that 
the amount of the dockage shall be ascertained and that it 
shall be paid for separately or be returned, does not differ 
in principle from the requirement upheld in McLean v. Ar- 
kansas, 211 U. S. 539, that coal shall be measured before 
screening, or the requirement upheld in Knoxville Iron Co. 
vy. Harbison, 183 U. S. 13, that store orders shall be re- 
deemed in cash, or that upheld in House v. Mayes, supra, 
which prohibited, in the purchase of grain, making arbi- 
trary deductions from the actual weight. The requirement 
that the buyer shall take only a proper margin for graded 
grain is, in effect, requiring that he pay a fair price. Laws 
designed to prevent uniair prices are ordinarily enacted to 
protect consumers. But there is no constitutional objec- 
tion to protecting producers against unconscionable bar- 
gains, if conditions are such that it is they who require 
protection. * 


Whether the purchases involved in these cases were in- 
trastate or interstate commerce we need not decide. For 
the fact that a sale or purchase is part of a transaction in 
interstate commerce does not preclude application of state 
inspection laws, unless Congress has occupied the field or 
the state regulation directly burdens interstate commerce. 
The requirement of a license and the payment of a $10 li- 
cense fee, if applied to non-residents not regularly engaged 
in buying grain within the State might perhaps be ob- 
noxious to the Commerce Clause. But the objection, if 
sound, would not afford this plaintiff ground for attacking 
the validity of the statute. Lee v. New Jersey, 207 U. S. 
67. It is a North Dakota corporation, owner of an ele- 
vator within the State, and is carrying on business there 
under the laws of the State as a public warehouseman. 
Even if the margin clause should be held a burden upon 
interstate commerce, still that would not invalidate the 
whole statute. The margin clause is separable from the 
other provisions of the act; and it could be eliminated 
without affecting the operation of any other feature of 
the state system. Compare Presser v. Illinois, 116 U. S. 
252: Bowman vy. Continental Oil Co., 256 U. S.... To 
strike down this inspection law, instead of limiting the 
sphere of its operation, seems tc me a serious curtailment 
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of the functions of the State and leaves the farmers of 
North Dakota defenseless against what are asserted to be 
persistent, palpable frauds. 

Argued for the Attorney-General of North 
Dakota by Mr. Seth W. Richardson, and for the grain 
company by Mr. David F. Simpson. 


Interstate Commerce Commission—Regu- 
lation of Intrastate Rates 


The Interstate Commerce Commission may regulate 
intrastate rates where they work a prejudicial discrimina- 
tion against persons engaged in interstate commerce. 

Railroad Commission of Wisconsin v. C. B. & Q. 
R.R. Co. No. 206, Adv. Ops. 236. 

The Interstate Commerce Commission investigated 
into alleged discrimination against interstate commerce 
arising out of intrastate railroad rates in Wisconsin 
and made its report and order (59 I. C. C. 391). 

It had previously investigated the interstate rates 
of carriers in the United States (58 I. 220) in 
order to comply with the amendatory section of the 
Transportation Act of 1920, which commanded the 
Commission so to adjust rates as to permit the earning 
of fixed net incomes. The Commission ordered an 
increase of the interstate rates for the carriers in the 
group which embraced the Wisconsin carriers, of 35 
per cent in freight, 20 per cent in passenger fares and 
excess baggage charges, and a 50 per cent surcharge on 
that part of sleeping car charges accruing to carriers. 

Thereupon the carriers applied to the Wisconsin 
Railroad Commission for corresponding increases in 
intrastate rates. These were granted as to intrastate 
freight rates, but were denied as to intrastate passenger 
fares and charges on the sole ground that a state statute 
prescribed a maximum passenger tariff of 2 cents per 
mile. 

The Commission found that intra- and interstate 
passengers were carried on all trains in Wisconsin on 
the same trains and with the same service and accom- 
modations. That travellers destined to or coming from 
points outside the state found it cheaper to pay the 
intrastate rate within Wisconsin and the interstate rate 
beyond its borders, and that undue prejudice and dis- 
crimination was shown by a great falling off in the sale 
of tickets from outside points and a corresponding 
increase in the sale of tickets from border points to 
stations within the state and the reverse. That the 
direct loss to the carriers would approximate $6,000,- 
000 per year if the 2 cent statutory fare should become 
effective. 

The Commission found that there was unjust dis- 
crimination against persons traveling in interstate com- 
merce and against interstate commerce as a whole, and 
ordered that such discrimination should be removed by 
increases in intrastate passenger fares and charges cor- 
responding to those ordered in interstate business. 

The carriers filed bills in the U. S. District Court 
for the Eastern District of Wisconsin, to enjoin the 
State Commission from interfering with the rates thus 
ordered and published. Application for an_inter- 
locutory injunction was duly heard before three judges, 
they granted the writ, this appeal was taken to the 
Supreme Court and the order of the District Court was 
affirmed. 

The Curer Justice delivered the opinion of the 
Court and, after quoting the provision of the Trans 
portation Act, which authorized the Commission, after 
prescribed investigation, to remove 








Any undue or unreasonable advantage, preference or 
prejudice as between persons or localities in intrastate 
commerce, on the one hand, and interstate or foreign com- 
merce, on the other hand, or any undue, unreasonable or 
unjust discrimination against interstate commerce, 


defined the questions to be decided as follows: 


First. Do the intrastate passenger fares work undue 
prejudice against persons in interstate commerce, such as 
to justify a horizontal increase of them all? 

Second. Are these intrastate fares an undue dis- 
crimination against interstate commerce as a whole which 
it is the duty of the Commission to remove? 

Considering these in their order the learned Chief 
Justice said: 

First. The report and findings of the Commission un- 
doubtedly show that the intrastate fares work an undue 
discrimination against travellers in interstate commerce 
and against localities in typical instances numerous enough 
to justify a general finding against a large class of fares. 
In a general order thus supported, possible injustice can be 
avoided by a saving clause allowing any one to except 
himself from the order by proper showing... . 4 Any rule 
which would require specific proof of discrimination as to 
each fare or rate and its effect would completely block 
the remedial purpose of the statute. 

The order in this case, however, is much wider than 
the orders made in the proceedings following the Shreve- 
port and Illinois Central cases It includes fares between 
all interior points although neither may be near the border 
and the fares between them may not work a discrimination 
against interstate travellers at all. Nothing in the prece- 
dents cited justifies an order affecting all rates of a gen- 
eral description when it is clear that this would include 
many rates not within the proper class or the reason of 
the order. In such a case, the saving clause by which ex 
ceptions are permitted, can not give the order validity. 
As said by this Court in the Illinois Central R. R. case, “it 
is obvious that an order of a subordinate agency, such as 
the commission, should not be given precedence over a 
state rate statute, otherwise valid, unless, and except so far 
as, it conforms to a high standard of certaintyx’ 

If, in view of the changes, made by federal authority, 
in a large class of discriminating state rates, it is necessary 
from a state point of view to change non-discriminating 
state rates to harmonize with them, only the state authori- 
ties can produce such harmony. We can not sustain the 
sweep of the order in this case on the showing of dis- 
criminations against persons or places alone. 

Coming to the second of these questions the 
learned Chief Justice said: 

Second. The report of the Commission shows that if 
the intrastate passenger fares in Wisconsin are to be lim- 
ited by the statute of that State to 2 cents per mile, and 
charges for extra baggage and sleeping car accommoda- 
tions are to be reduced in a corresponding degree, the net 
income of the interstate carriers of the State will be cut 
six millions of dollars below what it would be under 
intrastate rates on the same level with interstate rates. 
Under paragraphs 3 and 4 of section 13 and section 15a 
as enacted in sections 416 and 422 respectively of the 
Transportation Act of 1920 (which are given in part in 
the margin), are such reduction and disparity an “undue, 
unreasonable and unjust discrimination against interstate 
or foreign commerce” which the Interstate commerce com- 
mission may remove by raising the intrastate fares? -A 
short reference to the circumstances inducing the legisla- 
tion and a summary of its relevant provisions will aid 
the answer to this question. 


The limitations of space here do not permit us to 
follow the learned Chief Justice in his analysis of the 
pertinent legislation but his conclusion appears in the 
following quotations: 


It is manifest from this very condensed recital that 
the act made a new departure. Theretofore the control 
which Congress through the Interstate Commerce Com- 
mission exercised was primarily for the purpose of pre- 
venting injustice by unreasonable or discriminatory rates 
against persons and localities, and the only provisions of 
the law that inured to the benefit of the carriers were the 
requirement that the rates should be reasonable in the sense 
of furnishing an adequate compensation for the particular 
service rendered and the abolition of rebates. The new 











Pp 








REVIEW OF RECENT SUPREME CouRT DECISIONS 





211 








measure imposed an affirmative duty on the Interstate 
Commerce Commission to fix rates and to take other im- 
portant steps to maintain an adequate railway service for 
the people of the United States. This is expressly de- 
clared in section 15a to be one of the purposes of the bill. 


As to the relation of intrastate 


state rates the learned Chief Justice said: 


Intrastate rates and the income from them must play 
a most important part in maintaining an adequate national 
railway system. Twenty per cent of the gross freight re- 
ceipts of the railroads of the country are from intrastate 
traffic, and fifty per cent of the passenger receipts. The 
ratio of the gross intrastate revenue to the interstate rev- 
enue is a little less than one to three. If the rates, on 
which such receipts are based, are to be fixed at a substan- 
tially lower level than in interstate traffic, the share which 
the intrastate traffic will contribute will be proportionately 
less. If the railways are to earn a fixed net percentage of 
income, the lower the intrastate rates, the higher the inter- 
state rates may have to be. The effective operation of the 
act will reasonably and justly require that intrastate traffic 
should pay a fair proportionate share of the cost of main- 
taining an adequate railway system. 


Answering an objection of the State Commission 
that the Interstate 
power to regulate traffic wholly within a state, 
learned Chief 


Commerce Commission 


Justice said: 


To this, the same answer must be made as was made 


in the Shreveport case 34 U. S. 342, 358), that such 
orders as to intrastate traffic are merely incidental to the 
regulation of interstate commerce and necessary to its 


efficiency. Effective control of the one must embrace some 
control over the other in view of the blending of both in 
actual operation. -The same rails and the same cars carry 
both. The same men conduct them. Commerce, is a unit 
and does not regard state lines, and while under the Con- 
stitution, interstate and intrastate commerce are ordinarily 
subject to regulation by different sovereignties, yet when 
they are so mingled together that the supreme authority, 
the Nation, cannot exercise complete effective control over 
interstate commerce without incidental regulation of intra- 
state commerce, such incidental regulation is not an in- 
vasion of state authority or a violation of the proviso. 


To an ingenious argument based on the congres- 


sional debates and committee reports, he said: 


Committee reports and explanatory statements of 
members in charge made in presenting a bill for passage 
have been held to be a legitimate aid to the interpretation 
of a statute where its language is doubtful or obscure. 
But when taking the act as a whole, the effect of the lan- 
guage used is clear to the Court, extraneous aid like this 
can not control the interpretation. Such aids are only 
admissible to solve doubt and not to create it. For the 
reasons given, we have no doubt in this case. 


On the question of the unconstitutionality of the 
act as construed by the Supreme Court, the learned 


Chief Justice said: 


to 
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Congress in its control of its interstate commerce 
system is seeking in the Transportation Act to make the 
system adequate to the needs of the country by securing 
for it a reasonable compensatory return for all the work 
it does. The States are seeking to use that same system 
for intrastate traffic. That entails large duties and ex- 
penditures on the interstate commerce system which may 
burden it unless compensation is received for the intra- 
state business reasonably proportionate to that for the 
interstate business. Congress as the dominant controller 
of interstate commerce may, therefore, restrain undue 
limitation of the earning power of the interstate commerce 
system in doing state work. The affirmative power of 
Congress in developing interstate commerce agencies is 
clear. In such development, it can impose any reasonable 
condition on a State’s use of interstate carriers for intra- 
state commerce, it deems necessary or desirable. This is 
because of the supremacy of the national power in this 
field. (Citing cases.) 


And from the Minnesota Rate cases, 230 U. S. at 
. 399 he quoted the following: 


The authority of Congress extends to every part of 
interstate commerce, and to every instrumentality or agency 
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by which it is carried on; and the full control by Congress 
of the subjects committed to its regulation is not to be 
denied or thwarted by the commingling of interstate and 
intrastate operations. This is not to say that the Nation 
may deal with the internal concerns of the State, as such, 
but that the execution by Congress of its constitutional 
power to regulate interstate commerce is not limited by 
the fact that intrastate transactions may have become so 
interwoven therewith that the effective government of 
the former incidentally controls the latter. 

Answering a final objection, he said: 

It is said that our conclusion gives the commission 
unified control of interstate and intrastate commerce. It 
is only unified to the extent of maintaining efficient regula- 
tion of interstate commerce under the paramount power 
of Congress. It does not involve general regulation of 
intrastate commerce. Action of the Interstate Commerce 
Commission in this regard should be directed to substan- 
tial disparity which operates as a real discrimination 
against, and obstruction to, interstate commerce, and must 
leave appropriate discretion to the state authorities to deal 
with intrastate rates as between themselves on the general 
level which the Interstate Commerce Commission has 
found to be fair to interstate commerce. 


The learned Chief Justice closed his opinion with 
a practical suggestion as to the manner in which state 
and federal officials might co-operate to work out the 
problem. 


































































It may well turn out that the effect of a general order 
in increasing all rates, like the one at bar, will, in particu- 
lar localities, reduce income instead of increasing it, by 
discouraging patronage. Such cases would be within the 
saving clause of the order herein, and make proper an ap- 
plication to the Interstate Commerce Commission for 
appropriate exception. So, too, in practice when the state 
commissions shall recognize their obligation to maintain a 
proportionate and equitable share of the income of the 
carriers from intrastate rates, conference between the In- 
terstate Commerce Commission and the state commissions 
may dispense with the necessity for any rigid federal order 
as to the intrastate rates, and leave to the state commis- 
sions power to deal with them and increase them or 
reduce them in their discretion. 


The case was argued for the R. R. Commission by 
Mr. M. B. Olbrich; for the R. R. Co. by Messrs. Bruce 
Scott and Alfred P. Thom; for the Interstate Com- 
merce Commission by Mr. Patrick J. Farrell; and by 
Mr. John E. Benton as amicus curiae. 





Power and Responsibility of Prosecuting 
Attorneys 


“The powers of a district attorney under our 
laws are very extensive. They affect to a high degree 
the liberty of the individual, the good order of society 
and safety of the community. His natural influence 
with the grand jury, and the confidence commonly 
reposed in his recommendations by judges, afford to 
the unscrupulous, the weak or the wicked incumbent 
of the office vast opportunity to oppress the innocent 
and to shield the guilty, to trouble his enemies and to 
protect his friends, and to make the interest of the 
public subservient to his personal desires, his individual 
ambitions and his private advantage. The authority 
invested in him by law to refuse on his own judgment 
alone to prosecute a complaint or indictment enables 
him to end any criminal proceeding without appeal and 
without the approval of another official. Powers so 
great impose responsibilities correspondingly grave. 
They demand character incorruptible, reputation un- 
sullied, a high standard of professional ethics, and 
sound judgment of no mean order.”—From opinion of 
Supreme Judicial Court of Massachusetts in the 
matter of Attorney-General vs. Nathan A. Tufts. 


SHOULD THE PUNISHMENT FIT THE CRIME OR 
THE.CRIMINAL? 





Need for Individualization of Punishment Having Reference Not Only to Objective and Sub- 


jective Nature of Act But Also True Nature of Offender 


and Possibility 


of Social Redemption* 


By Hon. 
Federal Judge 


HERE has existed for many decades a spirit and 
"|| etermination on the part of the makers of penal 

codes and the courts to measure the criminality of 
acts not only by their objective but their subjective 
qualities as well and to assess punishment according to 
the true responsibility of the offender. 

There is now a growing social tendency, a humane 
and laudable tendency, toward the enactment of laws 
providing for individualization of the punishment to 
be meted out to the offender, having reference not alone 
to the objective and subjectiv e nature and quality of 
his act, but also to the true nature of the individual, to 
his age, his past record and the possibility of his re- 
demption to social and moral worth. 

In the case of each individual offender there stands 
before the court and judge a human being whose moral 
and social future constitutes a grave problem. It is a 
problem not easy of even approximately correct solu- 
tion. In its solving there should be kept in view not 
only the interest of society and social order, but also 
the interest of the human being and his moral and 
social future. We may admit that the sacrifice of the 
individual is of small importance in comparison with 
the interest of social order; but in conserving social 
order we should not ruthlessly ignore or unnecessarily 
destroy the moral and social future of the erring mem- 
ber. Society itself suffers more or less from the ruth- 
less and haphazard administration of automatic crim- 
inal laws. Some of the results of the administration of 
such laws are the heavy penalizing of the semi-respon- 
sible, of the first and the chance offender, and the occa- 
sional setting free of the hopelessly vicious and ob- 
stinately criminal. The youthful or chance offender 
may stand before the court for punishment and if the 
jury or the judge may not give consideration and at- 
tention to the subjective nature and quality of the 
offender's act and to the true nature of the offender 
himself, either in connection with or apart from his 
immediate wrongful act, he may be thrown into prison, 
where a promiscuous intercourse with habitual wrong- 


*NOTE BY a paper I read before the 
Critic Club of Dallas, Texas, in 1914, on the individualization 
of punishment. Before the world war the breaker of our 
criminal laws received much consideration at the hands of our 
courts when standing before them to be punished. However, 
subsequent to the war and with the still increasing volume of 
crime present in our country, | thought judges and juries in 
the discharge of their trying ‘and arduous duties in our criminal 
courts might be giving less thought and study to the case of 
the individual wrong-doer standing before them than in the 
former days, this because of the great number they are called 
upon to chastise for wrong doing. However, the individual 
should have as much or even more consideration today by 
judges and juries than was given him in the earlier days, this 
that the casual wrong-doer may not be punished as an incor- 
rigible or the incorrigible as a casual wrong-doer, this danger 
being always present. I hope you may give this paper space 
in our JOURNAL, 
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doers will serve to contaminate and cause him to em- 
bark in a career of crime. Only last week in my cham- 
bers at Dallas, a father bent over me and poured into 
my ear the pathetic story of his child gone wrong. A 
boy of fifteen years of age was permitted to sleep in a 
combined store and post-office in the town of ———— in 
this, Dallas County. He got up in the night, robbed 
the post-office of its cash and ran away. Through the 
efforts of the officers, assisted by his father, he was 
apprehended and placed in the Dallas county jail to 
await the action of the grand jury. This boy, a mere 
child, had been placed in a common cell with adult crim- 
inals, there to be kept and possibly ruined by his asso- 
ciation. The father acknowledged the waywardness 
of his boy, but could he be blamed for feeling embit- 
tered and complaining of this manifest wrong per- 
petrated in the name of the law upon his child? | 
regret to say that this situation was brought about in 
the ordinary course of procedure and as a preliminary 
step at the very commencement of proceedings against 
the youthful offender. Instances like the foregoing are 
not unusual or exceptional. Thoughtful men and 
women realize that under such conditions we have not 
criminals to be punished but children to be corrected 
and saved. Should not the intelligence and heart of 
every community have caused this cogent and mo- 
mentous fact to have adequate expression in the law 
providing treatment for juvenile offenders ? 

The last regular session of the Texas legislature, 
recognizing the wrong and the evil results flowing from 
penal confinement of children with such associates, 
passed an act relative to juvenile offenders, reading in 
part as follows: 

That no child within the provisions of this Act shall 
be incarcerated in any compartment or jail or lock-up in 
which persons over eighteen years of age are being kept 
or detained; and further, provided that it shall be the duty 
of all counties with a population of over one hundred 
thousand to provide a suitable place for the detention of 
children coming under this act, separate and apart from 
any jail or lock-up in which older persons are incarcerated. 

Men and women instinctively realize and dread the 
fearful consequences resulting from the association of 
youthful offenders with older and habitual criminals. 
It is a conceded fact of criminal psychology that the 
youth or child who shares his life with degenerates 
assimilates his character to theirs. May the authorities 
of this rich and populous county hasten to comply with 
the salutary and humane provisions of this law—would 
that all organized counties in Texas were in position 
promptly to comply with them. 

In making penal codes and fixing terms and kinds 
of punishment for crime the law-making powers must 
have always in view the two most essential and vital 
purposes: the protection of society from acts of a like 
nature and the appropriate chastisement of the in- 
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lividual for his wrong deed. The character and qual- 
ties of the objective act should always be considered 
ind have material if not controlling weight in determin- 
ng the nature and amount of punishment to be pro- 
vided. But I am a firm believer in the efficacy of cer- 
ainty and sureness of punishment rather than severity 
n duration or kind to accomplish deterrent results. 
Che criminal who goes unwhipped of justice gives rise 
to succeeding offenses and tends to bring our courts 
into contempt. I am inclined to believe that the treat- 
ment necessary effectively to protect society from the 
recurrence of criminal acts is ordinarily an appropriate 
measure of the chastisement which should be inflicted 
upon the individual. To illustrate: if a year’s imprison- 
ment of A for the commission of a crime will deter 
3, C and D from committing a like crime, I consider 
that the year’s imprisonment is also an appropriate 
measure of punishment to inflict upon A to appease the 
resentment of the injured social organization. This, 
of course, would not be sufficient protection for society 
in the case of a recidivist or degenerate. However, 
to the extent that it may be accomplished without 
sacrificing the two main purposes above stated, I believe 
there should be worked out a system of individual pun- 
ishment. 

It is necessary that criminal laws should be made to 
cover classes of crimes and criminals. They must con- 
vey in clear terms the definition of the objective acts 
denounced. They may create and distinguish between 
the grades of crime and give expression to reasons 
which shall weigh in extenuation or aggravation of 
punishment. But laws fixed for all and in advance 
of any case arising under them may not have regard 
for the individual. They may not go further than to 
deal with and fix the question of responsibility. They 
may not deal with the true nature of the individual. 
For this function it is necessary to repose latitude and 
discretion with some authority under the law. Criminal 
statutes may be so framed as to provide such varied 
forms of punishment and latitude of sentence within 
fixed limits that constituted authority will have room 
to individualize and for the exercise of discretion in 
the case of each offender. 

Sporadic steps have been taken by legislative 
hodies looking to the individualization of pumshment. 
The Congress of the United States passed a law for 
the parole of prisoners serving terms in their peniten- 
tiaries. This law is executed by duly constituted 
parole boards. Their decisions are based upon the 
past record of the criminals and upon their course of 
conduct while in the penitentiaries. I have observed 
the effect of this law in individual cases. After the 
doors close upon the victim and through the succeeding 
days a deepening consciousness of what he has lost 
permeates and takes hold of him. As the days pass the 
constraint imposed by prison walls becomes harder and 
harder to endure, and freedom more and more eagerly 
craved. He looks to the future which is dark, but it 
holds for him the possible boon of early release. He 
seeks to learn of the law of parole. Unless utterly 
abandoned, he becomes alert to repossess the freedom 
he has lost at an earlier day than that fixed by his sen- 
tence. He also dwells upon the fact that in securing a 
parole there is some salvage—a retrieval in part of his 
wrecked life. He works for his parole. He conforms 
to the regulations of the institution. He seeks from 
the judge who sat in his case some word of commenda- 
tion to the parole board. If he secures the prize he 
walks out among his fellowmen bowed and humbled 
but with the consciousness of a battle won by his own 


effort—his own conduct. His life is altered—his pur- 
pose is changed. There is yet for him something worth 
while. The law for the parole of Federal prisoners was 
passed by the Congress of the United States in the year 
1910. During the fiscal year ending June 30, 1911, 202 
Federal prisoners received the benefit of parole. Of 
that number, but one violated the conditions of his 
parole. During the year ending June 30, 1912, 19! 
Federal prisoners were paroled. Only two of that 
number violated the conditions. During the year end- 
ing June 30, 1913, 284 Federal prisoners were paroled. 
Thus far only three of that number have violated the 
conditions. (Report of Attorney General of the U. S. 
for years 1911, 1912, and 1913.) 

The legislatures of different states have passed 
laws providing for parole, for the suspension of sen- 
tence in given cases, for indeterminate sentences, the 
duration of which is based upon conduct and a dis- 
position to reform, for the treatment and reforming 
of juvenile offenders and the conserving of their moral 
and social natures. Laws of the above character illus- 
trate administrative individualization. They effectively 
serve and conserve society and the erring individual. 
They are humane and beneficent. 

But the task along this line has barely commenced. 
Penal codes and punishment should be reorganized in 
a way to conform to and reflect the advanced standards 
of today. Recognition should be frankly given to the 
differing and varying conditions of the criminals and 
the crime. The conditions in turn should be reflected 
in the punishment inflicted by our courts and in the 
administrative treatment accorded thereafter. For that 
class of offenders who are not truly criminals there 
should be imposed punishment simply deterrent in its 
nature. For that class whose criminality is of a super- 
ficial and not of an abiding nature, there should be 
afforded punishment of a corrective kind. For the 
class who are revealed to be tainted with an inherent 
and fixed criminality, incorrigibles, there should be 
provided a protective punishment. The danger from 
this class lies not in the past, but in the future of the 
criminal. 

In a volume, “Law, Its Origin, Growth and Funce- 
tion,” which is a course of lectures prepared by Mr. 
James Coolidge Carter, LL. D., of the New York bar, 
for delivery before the law school of Harvard Univer- 
sity, I find the following: 

It may be asked why all social offenses should not be 
punished by some legal penalty. The answer is that legal 
penalties should be inflicted only where it is necessary. 
The punishments of the criminal law fall with very unequal 
weight upon the different victims. Little notice can be 
taken of the relative ignorance, guilty intention, temptation 
and provocation; whereas, the discipline of the moral 
forces is tempered by regard for these circumstances and is 
likely to be more effective. 

However, these lectures were not delivered by Mr. 
‘arter because of his death, and later they were given 

to the public by his executors. 

I agree with Mr. Carter that legal penalties should 
be inflicted only where necessary. I agree with him 
that the punishments of the criminal law fall with very 
unequal weight upon the different victims, but I believe 
this manifestly unjust condition may be measurably 
remedied ; that it is possible to work out a system of 
individualization of punishment through which notice 
may be taken and weight given to relative ignorance, 
guilty intention, temptation and provocation. It cannot 
be that subjective conditions such as these which im- 
press and affect the discipline of the moral forces of 
society are not available to the law and in our courts 
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of justice. To admit these conditions are not there ef- 
fectively available to assist in modifying and deter- 
mining punishment is to admit that penal science does 
not keep abreast with the moral forces of society. 
There should be reflected in the law and in the workings 
of our courts of justice the last and highest adjustment 
of these forces to the needs of society for its protection 
and to the needs of the individual for his punishment, 
disciplining and possible restoration to civic usefulness. 

In this age when all is moving forward toward a 
higher degree of proficiency and effectiveness, penal 
scientists, philosophers and law-givers may not stand 
still. Their task is a complex and difficult one. It has 
to do with society on the one hand and with the in- 
finitely varied and complex personality of wrong-doers 
on the other. But this should not cause paralysis of the 
functions. They should go forward even at the risk of 
falling into incidental and temporary error. If errors 
were to be committed they would fall on the side of 
consideration and mercy for the individual and there 
would be a morrow for their correction. In the execu- 
tion of our penal laws the kind and degree of punish- 
ment and its infliction are confided to human agencies. 
Nothing more need be said to carry home the convic- 
tion that it is an imperfectly accomplished task. In the 
courts of the United States this duty is confided to the 
judges. In the courts of the several states various sys- 
tems obtain. In the courts of Texas in the more serious 
offenses the determination under the law of the degree 
and kind of punishment is confided to the jury. As be- 
tween the judge and the jury, which is the better quali- 
fied and fitted for this duty of individualizing punish- 
ment? The jury is drawn by lot from the body of the 
citizenship and the requisite essentials for service under 
the law are few. These essentials do not go to the fit- 
ness of the jurors for the performance of any particular 
service. The chief purpose of the jury in criminal cases 
is to afford a safeguard of personal liberty to the in- 
dividual. Past history abundantly reveals the neces- 
sity for this. The jury may also be considered to give 
concrete expression to the popular, as distinguished 
from the professional, will and conscience. When the 
jury has heard the evidence and being advised as to the 
law, makes its pronouncement, public opinion is satis- 
fied to acquiesce in either condemnation or acquittal, 
and there is no shaking of the foundation stones of 
society. The determination of the character and extent 
of punishment to be inflicted upon the individual for 
the commission of crime calls for preparedness and 
experience that cannot be possessed by the jury. The 
result reached by them is likely to be emotional and 
impulsive. At least it is not based upon that 
psychological analysis and a review of the past history 
of the individual so essential to reach the approximate 
justice of the case. In my opinion the judge is the bet- 
ter qualified by education and experience to perform 
this function. He is responsible to his conscience and 
to a critical public judgment in the exercise of this 
solemn public trust. Judges, however, are finite and 
their capacity for this work is limited and circum- 
scribed. We are conscious that whatever the prepara- 
tion or qualities of the judge, there may only be an 
approximation of just results, and even that approxi- 
mation may not be had uniformly and in all cases. The 
judge may not sound with an intellectual plummet the 
shallows or the depths of the nature of the individual! 
standing before him. He may not have revealed to 
him from truthful lips the complete history of the in- 
dividual’s past. He may have revealed to him in part, 


but not in their entirety, the swirls and eddies of pas- 
sion that were present to cause self-control or forbear- 
ance to give way to the perpetration of the unlawful 
deed. He may not unerringly discern the presence of a 
dominant vicious tendency impelling to a life of crime. 
But these very conditions and limitations emphasize 
the great necessity for doing all that human agencies 
may do to render more unerring, more logical, and 
more just a system in the devising and execution of 
which there will still inhere the imperfections of its 
finite authors. 

In conclusion, permit me to say I have a profound 
conviction that it is today the humanitarian call of so- 
ciety that true regard be had under and within the law 
for the individual offender against the law. Christian- 
ity has brought out strongly the worth of the single 
soul. The door of repentence is never closed against 
it. This doctrine may not be appropriated by the 
world system. We know that individuals must be 
sacrificed that secular society may be kept compar- 
atively pure. But society should always be fashioning 
and testing methods by which the individual offender 
against the law may by his treatment under and within 
the law be reformed, and, if possible, restored to civic 
usefulness. 





“The Jacques Lafaience Book” 


Jacques Lafaience was to have been one of the 
speakers at the banquet of the American Bar Associa- 
tion of Cincinnati. Death in the family prevented his 
attendance, and, by a strange coincidence, just about 
the time he was to have delivered the speech, the last 
summons came to him also. This pseudonym means 
little to most readers of the JourNAL; but it repre- 
sented a very vivid personality and a very unique form 
of literary product to everybody in New Orleans, and 
to thousands of dwellers in near-by Gulf States. Jac- 
ques Lafajence was James J. McLoughlin, a well known 
member of the Bar of New Orleans, and the author 
of a series of letters in humorous Creole-English 
patois, running over many years, and becoming even- 
tually an institution in the Crescent City’s life. The 
statement is not in the least exaggerated. George W. 
Cable, Lafcadio Hearn and others have made thou- 
sands realize the charm of the picturesque Creole life. 
Mr. McLoughlin saw the humor that might be ex- 
tracted from it and he made romantic New Orleans see 
it, too. He created a character that appealed to the 
man on the street, one whose witty comments on men, 
movements and things were always something of an 
event when they appeared in the local press, and who 
became about as real to the people of that city as the 
Jackson monument. And when, as on the occasion of 
the meeting of the Executive Committee of the Amer- 
ican Bar Association in New Orleans in 1921, Mr. Mc- 
Loughlin impersonated his own creation at banquets 
or other festive occasions, his performance was a source 
of genuine delight. Since the death of her husband. 
Mrs. McLoughlin has been urged to publish and thus 
preserve in permanent form these contributions to the 
joy of life, and she has decided to do so. The Journal 
is not informed when the book will be issued, but a 
hearty reception is assured from those who have come 
under the fascination of Jacques Lafaience’s dialect 
and wit; and others who are interested in the products 
of this peculiarly interesting part of our country, or 
in the literary diversion of a brother lawyer, may wish 
to possess the volume. 
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A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief 
Mention of the Interesting and Significant Contributions Appearing 
in Current Legal Periodicals 


I. Among Recent Books 


Men and Books Famous in the Law. By Frederick 
C. Hicks, Associate Professor of Legal Bibliography 
and Law Librarian, Columbia University Law School. 
Rochester, N. Y.: The Lawyers Co-operative Publish- 
ing Co.—A series of very interesting, informing and 
scholarly discussions of the life and great books of 
Cowell, Lord Coke, Blackstone, Kent, Edward Living- 
ston, and Henry Wheaton. Reviewers of this book 
have una voce expressed the hope that this will be but 
the first of a series of like books by the author. 

Famous Advocates and Their Speeches. By Ed- 
ward W. Kelly. London: Sweet & Maxwell, Ltd. 
American agents—The Carswell Company, Ltd., To- 
ronto, Can.—Besides an historical introduction, this 
book contains biographical sketches of twenty-four 
eminent English lawyers from Lord Erskine to Lord 
Russell of Killowen with selections from their 
speeches. 

A Concise Legal History. By Edward Hammond, 
of Lincoln College. London: Sweet & Maxwell, Ltd.— 
A book intended to be sufficiently comprehensive to 
cover in a single volume what is necessary for the pur- 
poses of the various (English) legal examinations. It 
contains not only the history of the whole of the im- 
portant branches of substantive law, but also the his- 
tory of the courts and procedure. 

The Essentials of American Constitutional Law. 
By Francis Newton Thorpe, of the Pennsylvania Bar; 
Professor of Political Science and Constitutional Law, 
University of Pittsburgh. New York: G. P. Putnam’s 
Sons.—This is a concise treatment of the subject of 
constitutional law, confining itself to less than 300 
pages. It is designed as a text for college classes of 
non-professional students and as a concise statement 
of the law to be used by law students in connection with 
a case book on constitutional law. 

Essays on Constitutional Law and Equity and 
other subjects. By Henry Schofield, Late Professor of 
Law in Northwestern University. Boston: The Chip- 
man Law Publishing Company.—The profession gains 
by the fact that a brother’s affection and generosity have 
made available in such splendid mechanical form the 
writings of a great scholar and teacher. Professor 
Schofield was the author of a great many essays on 
various branches of constitutional law, as well as on a 
number of subjects of private law, which discussions 
were scattered through the law journals. As he ap- 
proached no subject without making a substantial con- 
tribution to it, it is fortunate that a collection of his 
writings has been made. 

Federal Income Tax Laws Correlated and Anno- 
tated. By Walter E. Barton, Attorney at Law and 
Federal Tax Consultant, and Carroll W. Browning, 
Senior Cost Accountant, U. S. Navy Department. 
Washington, D. C.: John Byrne & Company.—This 
book more than justifies itself on the bare score of 
mechanical convenience, for there are printed in six 
parallel columns the Federal Income Tax Laws of 





1909-13-16-17-18-21. The book contains all the Fed- 
eral Income Tax Laws beginning in 1861. Annota- 
tions add somewhat to the book’s usefulness, but its 
wholly sufficient claim for general use is its mechanical 
utility. 

Blue Sky Laws. By Robert R. Reed and Lester 
H. Washburn, of the New York Bar. New York: 
Clark, Boardman Company, Ltd.—Recent agitation for 
the regulation of the issue of corporate securities of 
various kinds makes timely the mention of this con- 
venient volume published some months ago. It con- 
tains a complete compilation of the Blue Sky iegisla- 
tion in the United States with some analysis of that 
legislation. By issuing supplemental sheets which can 
be lodged in a pocket provided in the binding, the pub- 
lishers plan to keep the book down to date. 

Handbook of the Law of Persons and Domestic 
Relations. By Walter C. Tiffany, Third Edition by 
Roger W. Cooley. St. Paul, Minn,: West Publishing 
Company.—This book is so widely known as a standard 
text book on the subject that it is sufficient merely to 
announce the appearance of a new edition. 

Handbook of the Law of Trusts. By George Glea- 
son Bogert, Professor of Law, Cornell University Col- 
lege of Law. St. Paul, Minn.: West Publishing Com- 
pany.—This book adequately fulfills its purpose to give 
“Practitioners and students a compact statement of the 
fundamental principles of American law relating to 
Trusteeship.” This book is one of a very few forming 
a new type of text book, being a careful and scholarly 
discussion of the subject confined within convenient 
limits of size. It is interesting to compare this book 
from this standpoint with books such as Clark on 
Equity. 

Marketable Titles to Real Estate. Third Edition 
by Chapman W. Maupin. New York: Baker, Voorhis 
& Company.—This is the first revision of this well 
known work since 1907. More than twelve hundred 
new decisions on the law of vendor and purchaser have 
been cited or referred to. As a source from which to 
gather all the decisions in this important branch of the 
law, the new edition has an added claim to the favor of 
the profession. 

Principles and Sources of Title to Real Property. 
By Anson Getman, Deputy Attorney-General of the 
State of New York, in charge of the Title Bureau. 
Albany, N. Y.: Matthew Bender & Company, Inc.— 
Besides a general treatment of the subject of title to 
real property in New York, this book contains an ex- 
tensive discussion of “The Law and Practice govern- 
ing the acquisition of Title from any by the State and 
the procedure relative to securing compensation from 
the State.” Special consideration has been given to 
lands under navigable waters, unoccupied lands, canal 
lands, waters, tax titles, searching and examination of 
titles, and procedure in the Court of Claims.” 

Corpus Juris, Volume 26. New York: The Ameri- 
can Law Book Company.—The appearance of this new 
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volume of Corpus Juris adds to our literature on the 
subject of fire insurance a discussion occupying some 
600 pages. In extent of treatment, the subject of fraud 
comes next. More than 200 pages are devoted to it. 
Other subjects extensively discussed are fixtures, fore- 
ible entry and detainer, and forgery. 

Penology in the United States. By Louis N. Rob- 
inson. Philadelphia, Pa.: John C. Winston Company. 
—The author was formerly head of the Department of 
Economics in Swarthmore College. He has spent three 
and one-half years as Chief Probation Officer of the 
Municipal Court, Philadelphia. This is a book of 
great value and wide interest as a careful attempt to 
prick out the line of the probable future trend of pub- 
lic thought on this subject. Here is a careful attempt 
to winnow from current notions largely made up of 
fads and fancies, the sound teachings of science and 
experience in the treatment of the criminal class. 

In the field of physiological psychology three cur- 
rent publications are worthy of special mention and 
will be welcomed by those professionally or generally 
interested in the subject. The Foundations of Person- 
ality, by Abraham Myerson, M. D., is published by 
Little, Brown & Company, Boston. The author is vis- 
iting physician, Nervous Department, Boston City Hos- 
pital and Beth Israel Hospital, as well as Assistant 
Professor of Neurology in Tufts College Medical 
School. The approach to the subject is that of a physi- 
cian and psychologist. As a comprehensive survey of 
the factors influencing the formation of character and 
of character expression in work, play, sex, and religion, 
this book is of great value. The second book is 
entitled The Glands Regulating Personality, the author 
being Louis Berman, M. D., Associate Professor in 
Biological Chemistry, Columbia University, Physician 
to the Special Health Clinic, Lenox Hill Hospital. The 
Macmillan Company, New York. Persons unac- 
quainted with the subject in reading this book will be 
startled at the amount of scientific data on the effect of 
the internal secretions on behavior. In drawing the 
outlines of what the author conceives to be a new 
science, the reader frequently feels that he has supple- 
mented facts with fancies, but he is none the-less im- 
pressed with the importance of the facts adduced and 
the ability with which they are marshaled. . The 
final book of the group is Our Unconscious Mind and 
How to Use It, by Frederick Pierce, the publisher 
being E. P. Dutton Company, New York. The author, 
who has lectured extensively on the sub-conscious 
states, here gathers together his material in a form and 
terminology open to lay readers. Intended as a gen- 
eral statement, the book is very useful as such. 

Among recent books in that portion of the field of 
history into which a lawyer's general interests are likely 
to lead him, there are a number of titles worthy of note. 
Professor Thurman W. Van Metre, of Columbia Uni- 
versity, is the author of a book entitled Economic His- 
tory of the United States, which is published by Henry 
Holt & Company of New York. Especially valuable 
and illuminating is Part VI dealing with the effect of 
large scale production upon history and the problems 
respecting competition which that type of industrial 
organization has made acute. A thought-provok- 
ing book is that by Maurice Williams, published by the 
Sotery Publishing Company of New York, whose title 
page sufficiently discloses its contents, that being The 


Social Interpretation of History, a Refutation of the 


Marxian Economic Interpretation of History. 
The Macmillan Company of New York has just pub- 
lished The Study of American History, by Viscount 
Bryce, being the inaugural lecture of the Sir Geo. 
Watson chair of American Literature, History and 
Institutions. From Houghton Mifflin Company, 
Boston, comes Political Profiles from British Public 
Life, by Herbert Sidebotham, being a series of essays 
on personages now prominent in English political cir- 
cles. These are extremely well written and offer the 
possibilities of much insight into English political life, 
as well as some hours of wholly delightful reading. 
Recently attention was called to a new edition of Daniel 
Boone and the Wilderness Road. A volume of like im- 
portance and interest to both men and boys is 
McLaughlin and Old Oregon, by Eva Emery Dye, the 
publisher being Doubleday, Page & Company, New 
York. . Professor Matthew Page Andrews is the 
author of a new text on American History and Govern- 
ment (J. P. Lippincott Company, Philadelphia). It is 
written along original lines. It is not an economic his- 
tory of the United States, but an attempt to present a 
connected story of the country’s growth and to create 
in the reader’s mind an awareness of the economic, so- 
cial and political forces which have been shaping that 
rule. 

There are three current books on economic condi- 
tions of Europe and how those conditions affect this 
country. America’s Stake in Europe, by Chas. Harvey 
Fahs, is published by the Association Press, New York. 
This book is the second volume of the “World Problem 
Discussion Series.” It contains a wide range of topics, 
each treated in the novel fashion of a series of ques- 
tions followed by material from which those questions 
can be answered. Discussional groups and forums will 
find the book very useful... . John Maynard Keynes 
supplements “The Economic Consequences of the 
Peace” by a new volume entitled A Revision of the 
Treaty, published by Harcourt, Brace & Company, New 
York. So far as this book is devoted to pointing out 
evidence justifying some of the prophecies made in the 
earlier book, it is informing and interesting. So far as 
the book is devoted to accounting for the earlier prophe- 
cies which did not come true, it is unimportant for un 
fortunately it is too late to remove the discord pro 
duced by the author's earlier extravagant statements. . . 
Under the title /nternational Finance and its Reorgani- 
sation, by Elisha M. Friedman, of New York Univer- 
sity (E. P. Dutton Company, New York), there is 
collected an enormous mass of data orderly arranged 
and judiciously valued. This study takes rank among 
the very best and is an important contribution. 

There have appeared two books discussing in a 
more general way European conditions, both well writ 
ten, generously informing, and quite readable. Europ: 

Whither Bound? by Stephen Graham (D. Appleton 
& Company, New York). This book is a result of the 
author’s rapid tour from capital to capital of Europe. 
the purpose being to obtain an idea of conditions in 
Europe as a whole. After the War, by Colonel 
Repington ( Houghton Mifflin Company, Boston). This 
is a continuation of the author’s famous diary, contain- 
ing accounts of important political personalities 
throughout Europe and of interviews with them. There 
is included a very frank account of the Washington 
conference for the limitation of armaments. A lib- 
eral sprinkling of anecdotes and gossip adds greatly to 
the hook’s readability 
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Under the title of Emotional Disturbances as Legal 
amage, Professor Herbert F. Goodrich in the March 
sue of the Michigan Law Review has produced an 
nteresting study of the extent to which the cases now 
llow compensation for emotional disturbances. This 
irticle’s principal claim to general interest is its mar- 
haling of the recent physiological findings with refer- 
nce to the physical effects of emotional disturbances 
ind its discussion of how far these scientific data indi- 
ate the desirability of broadening the field in which 

recovery for emotional disturbances may be had. 

In a very valuable article by E. Irving Smith, 
printed in the March issue of the Harvard Law Re- 
iew, there is to be found a detailed discussion of the 
development of the Massachusetts rule regarding the 
nature of the customer's interest in stocks subject to 
\fargin Trading and in the hands of the stock broker. 
rhe shift in the holdings from the rule that the stock 
broker is merely a vendor of stock to his customer, to 
the view that he holds legal title in trust for the cus- 
tomer is carefully traced. There is begun in the same 
magazine another article of marked interest in the 
field of commercial law, it being a study by William E. 
\IeCurdy, of the Harvard Law School, of Commercial 
Letters of Credit. Jn scope and detail this discussion 
promises to be one of unusual interest. 

Mr. Edward Gluck is the author of an article on 
The Rate of Exchange in the Law of Damages, which 
appears in the March issue of the Columbia Law Re- 
view. In the same number Professor Robert L. Hale, 
of the Columbia University Law School, further ex- 
tends his discussion of the concept value on the rate 
cases under the title, Rate \/oking and the Revision of 
the Property Concept. 

Connecticut is reported to be one of the three states 
placing rather rigid limits upon the power of a bene- 
ficiary of a contract to swe. Professor Arthur L. Cor- 
bin of the Yale Law School examines some of the 
Connecticut cases on this subject in the March issue of 
the Yale Law Journal and concludes that Connecticut's 
position in the minority on this question is not as pro- 
nounced as is commonly supposed. Under the title, 
The Trust as an Instrument of Law Reform, Professor 
\ustin W. Scott of Harvard University re-examines 
some old material from a novel viewpoint 

In the January issue of the California Law Review 
there is printed a study by Professor Alvin E. Evans, 
of the University of Idaho Law School, on the extent 
to which contracts arising out of dealing with commu- 
nity property result in community obligations. 

The Anti-Trust Laws and the Federal Trade Com- 
mission Act were the subject of an address by W. T. 
Holliday, of the Cleveland Bar, before a recent meeting 
of the Cleveland Bar Association. This helpful gen- 
eral view of the organization and functioning of the 
Federal Trade Commission is printed in the Ohio Law 
Bulletin and Reporter for March 6, 1922. 

In the December number of the Illinois Law Re- 
view, Professor Albert Kocourek tabulates the result 
of an experiment which he performed at the North- 
western University Law School in a mechanical form 
if examination for law students as a substitute for the 
present essay type. The conclusions drawn are criti- 
cized bv Professor George P. Costigan in the Michigan 
law Review for March. The whole discussion lacks 
alue because the authors, if acquainted with the ex- 
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tended experimentation which has taken place in this 
field and with the literature upon the subject, make no 
reference to either. 

In the March number of the Virginia Law Review, 
Henry Upton Sims, of Birmingham, Ala., completes a 
discussion of Rights Incident to Realty. 

Professor Henry W. Ballantine, of the University 
of Minnesota Law School, is the author of an article 
on The Purchaser for Value and Estoppel, the publi- 
cation of which is begun in the February issue of the 
Canadian Law Times. 

The March issue of the American Labor Legisla- 
tion Review is largely devoted to the question of Un- 
cmployment, Prevention and Compensation. 

The effect of the Uniform Sales Act on the pre- 
existing law of Pennsylvania is the subject of an article 
by Joseph P. McKeehan, which is printed in the Dick- 
inson Law Review for March. 

In the issue of the Central Law Journal for March 
17th, C. J. Ramage, Esq., of Saluda, S. C., comments 
in an interesting fashion on the life work of the late 
Vr. Justice Samuel Hugh Miller. 

Does a passenger put himself under a disability to 
recover damages for being ejected from a train by his 
refusal to pay fare a second time which the conductor 
erroneously but wrongfully demands. The cases on 
this subject are classified and discussed by Ralph S. 
lsauer in the Central Law Journal for March 3rd. 

The California Civil Code of which David Dudley 
Field was chief author and advocate, has been in force 
fifty vears. As the oldest attempt on a large scale to 
codify the common law, California’s experience with 
this code is a matter of general interest. How it has 
worked is discussed by Professor Maurice E, Harrison 
in the March issue of the California Law Review. In 
the code states is a plaintiff whose complaint discloses 
one theory of his action precluded from recovering on 
another theory, although facts sufficient to support the 
latter appear in the complaint? For an exhaustive col- 
lection and a helpful classification and discussion of the 
cases on this question, reference is made to an article 
by Professor E. F. Albertsworth, of the University of 
Wyoming Law School, appearing in the March issue 
of the California Law Review. 

The February number of the Journal of the Ameri- 
can Institute of Criminal Law and Criminology con- 
tains a wealth of interesting material in its field. Ex- 
cluding editorials, there are seventeen articles of vary- 
ing length. There is an extended discussion of the sub- 
jects,—the public defender, parole, and probation. In 
an article entitled Medico-Legal Aspect of Morbid 
Impulses, Alfred Gordon, the Philadelphia alienist, 
points out to what extent the legal conceptions of crim- 
inal responsibility are not in accord with the principle 
of science and fail to satisfy the practical exigencies 
of life 

The Rt Hon. Lord Justice O'Connor contributes 
an article to the January issue of the Law Quarterly 
Review in which he discusses the question of appor- 
tioning blame in negligence cases. Suppose a share of 
cumulative preferred stock is settled upon A for life, 
remainder to B. During A’s life the payment of divi- 
dends is suspended, to be resumed after A’s death. 
How shall the payment of dividends in arrears be ap- 
portioned between A and B? The English cases on this 
question are discussed by Walter Strachan in the Jan- 
uary issue of the Law Quarterly Review. 





218 


AMERICAN Bar ASSOCIATION JOURNAL 





AMERICAN BAR ASSOCIATION 
JOVRNAL 


BOARD OF EDITORS 
Epcar B. Totman, Editor-in-Chief.. 
Joun Lowe1L..... 





Herman OLIPHANT, Exchange Editor New York, N. Y. 
R. E. Lew SANER.......00secenee Amarin: peuees Dallas, Texas 





Subseription price to individuals, not members of the Association nor 
Comparative 
bers m (and so of the Section), the price is $1.60, and 
is Sectaded in their eonunl dues. Price per copy 25 cents. 


of ny postice of Law, $8 a year. To those who are mem- 





Office: 1612 First National Bank Bidg., 88 South Dearborn 
Street, Chicago, Illinois 





THE TREATIES 


The approval by the Senate of all the 
treaties which emanated from the Wash- 
ington Conference has terminated the debate 
as to the wisdom of those engagements. 
They will now be submitted to the unerring 
test of experience. It is to be hoped that in 
actual operation they will tend to establish 
a habit of interposing Conference between 
Controversy and Conflict. If so, posterity 
will adjudge the Washington Conference as 
a triumph of common sense over prejudice. 

Whatever be the final result of this no- 
table experiment, it must not be forgotten 
that it has a double aspect. Nearest in the 
chain of cause and effect was the financial 
condition of the world. The victorious allied 
and associated nations were in but little bet- 
ter state than their vanquished antagonists. 
Industry and enterprise were prostrate under 
the burden of taxation. The only relief in 
sight was to stop the mad race for suprem- 
acy in navies and armament. This is the 
financial aspect of the treaties. From this 
point of view alone, the Conference was 
worth all it cost. 

In its other and broader aspect the Con- 
ference was a manifestation of the desire of 
all right-minded men to abolish the causes of 
war and to promote peace between nations. 
On the eve of the Conference, President 
Harding gave utterance to this almost uni- 
versal aspiration of his countrymen, in those 
noble words spoken at the tomb of the un- 
known soldier: “How can humanity justify 
or God forgive?” 

It soon became manifest that these two 
aspects of the Conference were inseparably 
connected: that there could be no real lim- 
itation of armament without removal of the 
causes of war. The desire for relief from the 
burden of taxation, therefore, brought about 


an alliance between interest and altruism. 
Without such an alliance altruism is usually 
ineffective. 

It would be childish to consider only the 
accomplishments of the Conference, and to 
close one’s eyes to its limitations. It did not 
attempt to deal with the causes of war save 
only those most obvious to view in the 
“region of the Pacific.” Even in that limited 
field it only attempted to do two things: to 
agree upon friendly conferences in regard to 
controversies which might arise between the 
parties, and to consult together in regard to 
the action of other nations, which might be 
deemed inimical to the interests of the high 
contracting parties. There was no recog- 
nition of or reference to the Permanent 
Court of International Justice, nor any 
agreement to substitute judicial processes for 
force in the determination of controversies 
which should not be found solvable by 
friendly conference and conciliation. 

Until the nations of the world get ready 
to do in this respect what the individuals of 
all civilized nations have done, we must con- 
tinue to expect and prepare for war. 


LEGAL EDUCATION 

Those who have been concerned in the 
long campaign of the American Bar Associa- 
tion to secure higher educational equipment 
on the part of applicants for admission to 
the bar will read with interest the amended 
rules of the Supreme Court of Kansas, pro- 
mulgated under date of March 1, 1922. Rule 
23 continues the requirement of educational 
attainments substantially equivalent to that 
acquired in a standard four-year course of an 
accredited high school and adds the follow- 
ing provision: 

Applicants for the examination of June, 
1924, and January, 1925, shall show in addition 
the equivalent of one year’s study in a general col- 
lege course ; and those for examination subsequent 
thereto, of two years’ study in a general college 
course. 

So far as we have been advised, this is 
the first official action towards carrying into 
effect the Cincinnati resolution of the Amer- 
ican Bar Association. The date of the 
amended rules indicates that it must have 
been discussed and formulated before the 
meeting of delegates of state and local bar 
associations at Washington in the last week 
of February, 1922. Like the action of those 
delegates, it does not go the full length of 
the recommendations of the Root commit- 
tee. Every journey, however, must have a 
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irst step, and the taking of the first step in- 
licates a willingness to travel. 

It is significant that this first step was 
taken in a state which recognizes the power 
4 the Supreme Court to make rules for the 
determination of the fitness of applicants 
for admission to the bar. This is a demon- 
stration of the proper way to deal with this 
subject. Even if a legislature had the con- 
stitutional right to deal with such a subject, 
the flexibility of action required to meet the 
varying and progressive needs of the prob- 
lem, the unwieldy processes of such a body 
would incapacitate it for effective action. 
The courts are always in session, are deeply 
concerned in the character and quality of 
their officers, and can be trusted to take into 
account the peculiar needs of their own juris- 
diction. Kansas, for example, provides for 
the registration of those who study in the 
office of “a regular practicing attorney” and 
recognizes three years of study in such of- 
fices as an equivalent of graduation from law 
school. This may be a wise provision for 
Kansas, but it would be most disastrous in 
certain other jurisdictions. 

The discussion of the comparative ad- 
vantages of action by rule of court and by 
legislation does not involve the controlling 
consideration. It would be hard to select 
a question more truly judicial than that of 
the qualifications of those who seek recogni- 
tion by the court as its officers. On this ques- 
tion every legislative utterance is an invasion 
of the judicial province. It should be re- 
sisted by the courts and the profession. 

The committee appointed to promote 
the establishment of higher educational re- 
quirements for admission to the bar ought to 
shun legislative halls, and concentrate its 
efforts in friendly co-operation with the Su- 
preme Courts of the several states. 


COMPARATIVE LAW CONTRIBUTIONS 

Since the Bureau of Comparative Law 
became a section of the American Bar Asso- 
ciation the greater part of the April issue of 
the JouRNAL has been devoted to contributions 
from its editors. The material from that 
source in this issue covers a wide range and 
should prove of general interest. If these 
contributions reveal certain differences in the 
legislation of various countries, they also call 
attention to the similarity of the problems 
with which many widely divided nations are 
at present grappling. In the Latin-Amer- 
ican legislation we see, for instance, the ef- 
forts of various republics to deal with the 


familiar problems of rent and tenancy; of the 
exploitation of sub-soil mineral deposits; of 
financing basic industries; even, in Argen- 
tina, of “maintaining a Republican form of 
government” in the provinces. In the re- 
ports from Europe, and Asia likewise, one 
sees plain evidence that the difficulties with 
which they are dealing are by no means alien 
to our own knowledge and interest. 

An article on the “Development of Law 
and Jurisprudence in the Philippines” calls 
attention to a process which cannot fail to 
interest the American lawyer: the meeting 
in those far eastern islands of two systems 
of law, and the modification and adjust- 
ment which they are mutually undergoing. 
Curious and absorbing fact it is, that the 
common law which, in its nucleus, started 
westward so many centuries ago with the 
migration of the Angles and Saxons to Eng- 
land, should now, after pausing and consolid- 
ating itself on the American continent, stand 
on that farthest outpost of the Pacific, front- 
ing not only a system which it left behind 
in Europe but that great body of fossilized 
custom and inherited tradition which domi- 
nates the legal thought of the Asian main- 
land! There are other special articles among 
the contributions which are also timely and 
well worth attention. The summary of the 
“Laws of Soviet Russia” gives in brief space 
a good general idea of the legalism of the 
“dictatorship of the proletariat”; and the 
article on the “American Consular Court 
System in China” sheds light on a jurisdic- 
tion as to which many lawyers naturally have 
rather vague notions. 


REVERSING A VERDICT OF FICTION 

In his article on “Plaintiff's Attorneys 
in Bardell vs. Pickwick,” in another part of 
this issue, Justice Riddell of the Ontario Su- 
preme Court joins the ranks of those who are 
determined to redress as far as they can the 
injustice of history and literature. In the 
former field these knight-errant adventures 
are familiar. Divers gentlemen with a his- 
torical bent have taken peculiar pleasure in 
attempting to reverse the opprobrious ver- 
dicts of history. But seldom do they take 
the form of rescue of the characters of fic- 
tion; this opens up a still wider field for the 
remedy of injustice and gives Justice Rid- 
dell’s contribution an added interest. The 
old maxim of a remedy for every wrong is 
seen, in the light of his defense of Messrs. 
Dodson and Fogg, to have no limited ap- 
plication. 
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EDITORIAL 





I. Miscellany 


HE growth of interest in this country in foreign 

private law has been steady and substantial dur- 

ing the past fifteen years. Prior to that time only 
a couple of institutions gave any special attention to 
the matter. Now there are the following important 
ind well selected working libraries embracing foreign 
codes, decisions, commentaries and legal journals: 
Elbert H. Gary Library of Law at the Northwestern 
University (Frederic B. Crossley, Lib.), Harvard Uni- 
versity Law Library (Edward N. Adams, Lib.), The 
Bar Association of the City of New York, (F. O. 
Poole, Lib.), Columbia University Law Library (F. C. 
Hicks, Lib.), Massachusetts State Library (E. H. 
Redstone, Lib.), Yale University Law Library (Dr. 
E. M. Borchard, Lib.), Law Association of Phila- 
delphia (Luther E. Hewitt, Lib.), The Bancroft 
Library, Berkeley, Cal., New York Law _ Institute, 
Brooklyn Law Library (Court House), Pan American 
Union, Washington, D. C. and the Library of Congress. 


A copy has been received of the Report and Pre- 
liminary Project for an Italian Penal Code covering 
Book I as presented last year to the Minister of Justice 
by the Royal Commission for the Reform of the Penal 
Statutes, appointed September 14, 1919, and composed 
of authors and specialists in criminology of world- 
wide repute. The list is headed by Enrico Ferri, Presi- 
dent. His associates are Garofalo, Di Nicola, Berenini, 
Setti, De Notaristefani, Alberici, Majetti, Lustig, 
Florian, De Sanctis, Ottolenghi and Ferrari. The Re- 
port has been issued in Italian-French, Italian-English 
and Italian-German and distributed among the inter- 
ested scholars and organizations throughout the world 
with earnest request for criticism and suggestion. It 
is a profound and scientific fin de siécle presentation 
of the whole field of criminology and rational bases of 
penal sanctions. It is a gigantic work, performed by 
giants. The theme-key is: an eye to the offender rather 
than to the offense : “Dirigere ed adattare le disposizioni 
di legge al delinquente anziché al delitto.” 


An evening “Course on Comparative Juris- 
prudence of the American Republics” has been in- 
augurated at the Columbia University, N. Y., under 
Isaac Alzamora, Jr., whose father was long a prac- 
ticing abogado in Peru with later membership in the 
Bar of the City of New York. The Course includes 
sources and development of the laws of Mexico and 
other Latin American Republics, comparative study of 
their conflict with those of the United States, including 
substantive law and procedure, history of judicial or- 
ganizations and methods of practicing law in the sev- 
eral countries. No attempt will be made to deal with 
each country or state, but representative doctrines will 
be selected and advance translations furnished stu- 
dents. The lectures will run two hours on Monday 
evenings from February 13, to May 22, comprising 
the Spring Session. Graduate students can secure 
credit for attendance at this Course on higher degrees. 
Fees, including University matriculation fee, $22. 


Raphael Georges Levy, member of the French 
Institute, in an article entitled “La Loi de Huit Heures 
Jugée par les Faits” published in the “Revue des Deux 
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Mondes” of February Ist of this year, reveals an 
astonishing social and industrial disturbance in the gen- 
eral economic condition of France as a result of the 
Eight Hour Law of April 23, 1919. Ina well-reasoned 
and dispassionate array of facts the author shows 
wide-spread disaster to be inevitable wherever such a 
regulation is attempted to be really carried out. 


The question of a colonial policy for the United 
States will not down. The political and economical 
developments of the Philippine Islands which required 
the — of a special expert administrator as Gov- 
ernor-General, and the cry from Cuba for American 
intervention to save her Island from political and 
financial bankruptcy, evidence this. The Comparative 
Law Bureau, therefore, presents in this Number of its 
Bulletin generous contributions from American repre- 
sentatives in the Philippine Islands who are actively 
working out in that experiment station the problems 
of legislation and jurisprudence there. The words of 
Prof. H. Lawrence Noble, may be not inappropriately 
used in this connection: 


You know it was said about Rome that if an inquirer 
wished to ascertain the progress of her civilization and 
thought, he should seek it in her provinces, not in Rome 
herself, for the Eternal City was sadly in decay. So, 
though our own glorious country is yet in her youth, 
may it not be possible that some legal thoughts may de- 
velop in these far away islands of the Orient? We have 
serious difficulties with our Filipino wards in the guid- 
ance through governmental fields, but to find obstacles 
is to overcome them. 

A somewhat humorous incident has just occurred. 
The Philippine Legislature is now in session and the 
morning newspaper reports that one of the legislators has 
introduced a bill to compel all ships from and to foreign 
ports to carry the mails free and without any previous 
contract; this, because there is a law compelling inter- 
island boats to do so—as it was in Spanish times. 

\ few years ago there was a bill, which actually 
passed the lower house, to tax all priests who wore robes 
of their orders upon the streets, P300 per year (that is, 
$150) each. 

The law here is, of course, a blending of the Spanish 
civil law and our own common law. Therein consists the 
interest in development of our jurisprudence. I am quite 
sure, however, that there is many a point on which the 
civil law might well indicate improvement in our own. 





Private International Law and 
the Bureau 


Il. 


to arouse and encourage the comparative habit 
in American lawyers by pointing out such new 
pronouncements in the jurisprudence and legislation of 
other countries as have never received recognition 


To: Comparative Law Bureau seeks constantly 


here. Consideration in any degree gives promise of 
further interest to determine what is permanent and 
what is merely temporary or utilitarian. Next will 
come the natural inquiry whether the particular de- 
cision or enactment would apply to our own social, in- 
dustrial and political conditions. When the Bureau 
was inaugurated in 1907 it was practically without 
rival or aid in the ambitious ends it sought to ac- 
complish. In this country there was then only one 
legislative reference bureau—the Legislative Reference 
Department of Wisconsin. Abroad, the Société de 
Législation Comparée of France, instituted in 1869, and 
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the Society of Comparative Legislation of England, 
formed in 1895, and the experimental and feeble efforts 
of an association for the study of comparative juris- 
prudence founded in 1905 at Berlin, were the only 
organized sources along the same lines. The dnnual 
Bulletin of this Bureau reached all the members of the 
American Bar Association, each issue increasing in 
number to keep pace with that growing membership. 
In addition a large number of foreign correspondents, 
libraries, universities and legal journals were supplied, 
so that the Bulletin went to the important educational 
centers throughout the world. These relations have 
continued to be maintained since the Bulletin became 
part of the JourNAL in 1915 and the April number each 
year has continued as the Bureau pubiication, The 
passing years however have brought necessary modi- 
hcations and limitations,—inevitable results of the in- 
itial movement, for the subject carries its own argu- 
ment and has received constantly increasing recogni- 
tion at home and abroad. Now nearly every state has 
a legislative reference or drafting bureau in which col- 
lections of legisiative efforts throughout the world are 
constantly growing. Spain, Italy and South America 
have formed comparative legislation or jurisprudence 
societies, and legal journals in all civilized countries 
have for some time contained frequent and highly in- 
structive articles emphasizing the comparative feature. 
The latest and one of the most important efforts is 
L’ Institut Intermédiaire International established at 
The Hague in 1918, which publishes a quarterly Bul- 
letin in English and French embracing public and 
private international law, notes on treaties, a consider- 
able review of notable decisions of the courts of 
European countries involving private international law 
and a list of questions submitted by individuals in- 
volving the laws of different countries, together with 
the responses made. In this country efforts are being 
made along some of these lines and also additional ones 
by the Department of Commerce through Mr. A. J. 
Wolfe, Chief of the Division of Commercial Laws, 
Bureau of Foreign and Domestic Commerce. The data 
pertaining to foreign law is included in the Commerce 
Reports but there are also separate special circulars 
issued touching particular topics, such as “Commercial 
Courts and Arbitration in Greece,’ “Purchase of Real 
Property by Foreigners in Poland.” Several of Mr. 
Wolfe’s articles summarizing the scope of his work 
with pertinent instances have appeared in recent issues 
of this JouRNAL. His field as outlined is quite broad 
and with the organization now being perfected it will 
afford practical assistance within the purposes origin- 
ally contemplated by the Bureau. This is especially 
so in respect of reliable lawyers abroad. The avail- 
ability of governmental agencies for securing accurate 
knowledge of the standing of attorneys obviously is 
much superior to any private efforts such as the Bureau 
must depend upon. 

These world-wide indications of a general and 
permanent interest in comparative law fully justify 
and recompense the Association for its encouragement 
of the Bureau during the past fifteen years. On the 
other hand, much of the original undertaking is now 
performed by other organs, leaving to the Bureau the 
less detailed but equally important function of pre- 
senting reviews of foreign legislation and jurisprudence 
and the bibliography of private international law 
There will be adherence to the policy of ignoring public 
international law, for, however important that subject 
may be to the statesman, the diplomatist and the pub- 





licist, the real comparative study of law must rest 
primarily upon a serious quest for the basic principles 
of the municipal legislation and jurisprudence of other 
nations which have not yet been recognized in our own. 
The data furnished are to stimulate interest rather than 
to instruct. Special articles and bibliographical lists 
will point the way to full knowledge. We are all en- 
gaged in building the American Law system which we 
grant had its beginning in English history, tradition, 
jurisprudence and enactments, but we are constrained 
to recognize that those sources are fast fading before 
statutes passed to meet new requirements, judicial in- 
terpretations and restatement of doctrines consonant 
with our changed conditions, and demands for national 
and effective procedure in tribunals. 

The purity of the modernized Roman Law as pre- 
served through the form of the French Code in Louisi- 
ana, the Spanish basis of the law of California and 
other western states, the Alaskan Code and the special 
codes for our lately acquired Spanish possessions, to 
say nothing of the many cases in the most conserva- 
tive States in which the civil law doctrines have been 
applied in derogation of the common law without 
specific mention, all attest the growing emancipation 
of this country from the traditional features of the 
English law and the inauguration of a distinct system 
entitled to be known merely as American Law. This 
will ultimately embrace principles common to all but 
be uniquely imbued with perpetual vitality by progres- 
sive adjustment. We have adopted the receptive doc- 
trine and possess an extraordinary power of assim 
tion. The Supreme Court of the United States has 
declared that the fact that a law is new to our juris- 
prudence is not a constitutional ground for objecting 
to it, provided it be just, equitable and _ beneficial. 
(Hurceado vs. California, 110 U. S. 516). 

In the growth of this new system, which seeks to 
draw perfection from every legislative, juridical, philo- 
sophical, ethical and political source, the science of 
comparative law has a special call for activity. To 
collect, marshal and study the laws and jurisprudence 
of all nations, to analyze them and distinguish, align, 
weigh, adjust and reconcile their fundamental, unvary- 
ing and common principles and demonstrate their 
applicability to American conditions is the work re- 
quired. The thoroughness of its performance will 
determine the capacity of our system to demonstrate 
and apply the science of jurisprudence in its ultimate 
perfection. 

W. W.S. 


World’s Oldest Law Suit 


The oldest law suit in the world is being heard 
once more at Nancy, France, according to a special 
cable to the New York Times. It is between the com- 
munes of Charcilla and Meussia and concerns an 
ancient grant of forest land in the Jura Mountains, 
between these communes. In the year 1232 a royal 
charter was drawn up distributing the land and for 
years there was no contention. But in 1313 the in- 
habitants of Charcilla laid claim to a part of the forest 
held by their neighbors of Meussia. The claimants 
won, but the other side declined to accept the award 
and the litigation has continued to the present day. 
Recently the Court of Appeals at Besancon once more 
gave an award in favor of Charcilla, but on appeal the 
the Court of Cassation at Paris reversed the judgment 
and ordered a retrial at Nancy. 
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THE AMERICAN CONSULAR COURT 


SYSTEM IN CHINA 


By Crawrorp M. Bisuop, L.L.B., M.A. 


Member of the Far Eastern American Bar Association 
Late of the American Consular Service in China 


ITH the exception of “leased territories,” such 
WV as Dalny and Tsingtao, an American Consular 
Court exists wherever there is an American 
consulate or consulate-general. An exception should 
be noted in the case of Shanghai, where the judicial 
functions formerly lodged in the vice-consul specially 
designated have now been transferred to the U. S. 
Commissioner attached to the U. S. Court for China." 
Exception should also be made of the vice-consul as- 
signed to the Legation at Peking, who has no judicial 
functions. 

The Act creating the U. S. Court for China pro- 
vides for sessions of that Court to be held at regular 
intervals at Tientsin, Canton, Hankow, and at other 
consulates when there are cases pending which would 
require the presence of the Judge of the U. S. Court.? 

The Act of 1906 does not specifically limit the 
class of actions as to which the consular courts shall 
have jurisdiction, but only as to the jurisdictional 
amount. Section 2 provides that consuls shall, as re- 
gards civil cases, be limited to those where the value of 
the property involved in the controversy does not ex- 
ceed G. $500, and that their jurisdiction in criminal 
cases shall be limited to those where the penalty cannot 
exceed $100 fine or 60 days’ imprisonment or both. 

The Act of 1906 did not deprive the consuls of 
the authority to summon associates to sit with them in 
the trial of cases. But this practice has fallen into dis- 
use. It was formerly exercised only in the more 
serious cases, and since the law limiting the consuls’ 
civil and criminal jurisdiction was passed, there has 
been little occasion to exercise it. 

In addition to the limitation in the amount involved 
in a controversy which a consul is authorized to hear, 
the provision giving the Judge of the U. S. Court 
supervisory power over the consuls in the case of 
estate actions practically makes it possible for the for- 
mer to interfere at any stage of the proceedings. 

All decisions of consular courts in both civil and 
criminal cases are subject to appeal to the U. S. Court 
for China. This does not mean that a trial de novo 
with additional evidence will be held in the higher 
court, unless exceptional circumstances would war- 
rant.* Appeals may be upon questions of both law and 
fact. They may be taken subject to provisions of the 
Consular Court Regulations and the Rules of Court 
which govern them. 

The procedure of the consular courts continues 
to be governed by the Regulations promulgated by the 
various Ministers to China, except in so far as modi- 
fied by Rules of Court promulgated by the Judge of 
the U. S. Court. The procedure of the lower courts 
will conform to the procedure of the higher. 

The effect of the legislation, regulations and rules 
of court is to make the substantive law and procedure 
of the consular courts and of the U. S. Court for 





1. Act of Congress of June 4, 1920, 41 U. S. Stats. at Large, 746. 

2. June 30, 1906, 34 U. S. Stats. at Large, Ch. 3934. 

8. Sexton v. U. S., 1 Extraterritor. Cases 180 (per Thayer J.); 
Jam W. A. v. Boulon, Id., 527 (per Lobingier, J.) 
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China identical. Hence there is uniformity throughout 
the entire American judicial system in China. 

While, as has been noted, the Act of 1906 does not 
specifically limit the character of the jurisdiction to be 
exercised by the consuls, it is extremely doubtful 
whether they retain jurisdiction in certain classes of 
cases which they formerly possessed. Thus all actions 
for legal separation or divorce, all libels in Admiralty, 
all petitions in bankruptcy, will undoubtedly be brought 
in the U. S. Court. 

The main function of the consular officer in 
criminal cases since the creation of the U. S. Court has 
been to act as a committing magistrate. The Act spe- 
cifically gives the consul the power to arrest, examine 
and commit accused persons to the U. S. Court, or to 
discharge them. Hence a preliminary hearing is usually 
held in the consular court, except at Shanghai, where 
it is held before the U. S. Commissioner ; and if there is 
reasonable ground for the charge and the penalty in- 
volved is found to exceed the jurisdiction of the con- 
sul, the accused is bound for trial to the U. S. Court. 
He may be either sent to Shanghai for trial, or it may 
be held at the consulate at the next session of the U. 
S. Court at that place. 

The jurisdiction of any particular consular court 
is also limited territorially by the limits of the par- 
ticular consular district. In civil cases its jurisdiction 
would be limited to where defendant has been served 
within the consular district ; in criminal cases to crimes 
committed within the particular consular district. Such 
district may include one or several provinces, and is not 
limited to the particular city or “treaty port” within 
which the consul is resident. 

The consul has certain administrative duties 
closely related to his judicial functions, particularly in 
connection with the administration of estates. The Act 
of 1906 provides for the making of reports to the Judge 
of the U. S. Court regarding estates which are ad- 
ministered under his jurisdiction. The Consular Regu- 
lations also prescribe certain reports to be made to the 
Department of State and to the Treasury Department 
regarding estates of Americans decedent in China. But 
in administering such estates the consul must act judi- 
cially and the value of the estate must be within the 
jurisdictional limit of G. $500.‘ 

A consul has certain judicial or quasi-judicial 
functions independently of his status as Consular Court 
Judge. These relate to his duties as “Assessor” in the 
Chinese courts in cases where an American citizen is 
plaintiff. This authority is conferred by treaty and 
consists in the right to attend the hearing to examine 
and cross-examine witnesses and, if he is dissatisfied 
with the proceedings, to protest against them in detail. 
This right pertains to every consular officer, but in 
practice has not been exercised, except at Shanghai. 
The authority of the “Assessors” of the Shanghai 
Consulate-General to sit in cases in the Chinese 
“Mixed Court” of the International Settlement, has not 


a re Hankow, Consul General’s Report, 1 Extraterritorial 
Cases, 291 (per Thayer J.) 
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been taken away by the legislative act transferring their 
judicial functions to the U. S. Commissioner, since this 
authority is distinct from that as Consular Court 
Judge. Nor does the U. S. Court exercise any control 
or supervision over the discharge by Consuls or Vice- 
Consuls of their functions as “Assessors” in Chinese 
Courts. 

The U. S. District Attorney may act as prosecuting 
officer in criminal cases in the consular courts, though 
this is not usually done except in cases of serious 
offenses. In petty misdemeanors, the consul usually 
tries the case in the same manner as a police court 
magistrate. 

The consul is frequently called upon to arbitrate 
disputes of a civil nature and more contentions are 
settled in this manner than by formal legal proceedings 
in the consular court. Where the dispute is between 
a Chinese and an American citizen, this method is 
particularly desirable and is the procedure recom- 
mended in the treaty. 

The consular officer also acts as a notary public. 
and the consulate records deeds, mortgages, wills and 
births. The consul has a seal and legal effect is given 
to all acts evidenced by documents bearing the official 
seal. 

A consul may issue a commission to take testimony 
out of the jurisdiction. This is usually done where 
the witnesses whose testimony is desired are in the 
United States. He may compel the attendance of 
witnesses if they are American citizens. In the case 
of witnesses of foreign nationality, their attendance 
is usually requested through the foreign consular or 
other court. 

The same requirements now exist for the right 
of attorneys to practice in the consular courts as for 
the U. S. Court, these being governed by the Rules 
for the Admission of Attorneys promulgated by the 
Judge of the latter.° 

The consular officer may act as official witness to 
the marriage of an American citizen, but this does not 
give it any legal effect except in the District of Co- 
lumbia or in territory over which the United States 
exercises exclusive jurisdiction. 

Consular officer may register the Articles of In- 
corporation or Charter of an American corporation, 
but this does not necessarily imply that it will receive 
diplomatic protection, nor is it determinate of its 
legal status as an American corporation. 

A consular officer may apply and enforce against 
American citizens Municipal laws and regulations gov- 
erning the concession or settlement at the treaty port, 
but only when they have been approved by the Minister. 

Formerly the consul had certain legislative power 
in the matter of recommending or concurring in Min- 
isterial regulations governing consular courts, but the 
Act of 1906 transfers this whole authority to the Judge 
of the U. S. Court.* 


II. United States Commissioner for China 


By the Act’ of June 4, 1920, it was provided that 
the Judge of the U. S. Court for China is authorized 
to appoint, as in the district courts of the United States 
and with similar powers and tenure of office, a United 
States Commissioner, who shall be an attorney reg- 
ularly admitted to practice before the said U. S. Court 


5. Extraterritorial Remedial Code 
6. Extraterritorial Cases, 186 and note 8 
7. 41 U. S. Stats. at Large. 746 


for China and who, when appointed, shall be in addi 
tion ex officio Judge of the Consular Court for th« 
District of Shanghai, with all the authority and juris 
diction now exercised by the vice-consul acting by 
virtue of the Act of Congress of March 4, 1915" 
This authority and jurisdiction the Act transferred 
It was also provided that at the discretion of the Judg: 
of the U. S. Court, he might appoint the clerk of the 
court to perform the duties of commissioner without 
additional compensation therefor. In the event that 
it is not practicable or desirable so to appoint the clerk 
to act as commissioner, the Judge may, with the ap 
proval of the Secretary of State, appoint some quali 
fied attorney to act as Commissioner. 

The jurisdiction vested in the vice-consul by the 
Act of 1915 is the same as that provided by the Act 
of 1909, which provided that the judicial authority 
and jurisdiction in civil and criminal cases vested in 
and reserved to the Consul-General of the United 
States at Shanghai by the Act of June 30, 1906, creat- 
ing the U. S. Court for China, should thereafter be 
vested in and exercised by a Vice-Consul-General of 
the United States to be designated from time to time 
by the Secretary of State, and the Consul General at 
Shanghai should thereafter be relieved of his judicial 
functions. 

The effect of this legislation is to withdraw from 
the Consulate-General at Shanghai all judicial powers 
formerly possessed by it and to lodge the same in the 
Commissioner of the U. S. Court for China, who 
thereby becomes the lower court, with all the authority 
formerly vested in the Consular Court Judge. 

U. S. Commissioners whose powers are thus con- 
ferred upon the China Commissioner, were provided 
for by the Act of May 28, 1896, Section 19 of which 
provided in general that they should have the same 
powers formerly exercised by Commissioners of Dis- 
trict Courts. The U. S. Commissioner is a quasi- 
judicial officer, but he does not exercise any part of 
the judicial power of the United States. Though not 
strictly officers of the district courts, they are subject 
to its supervision and control, and are removable by 
the Court.’® 


III. The Supervisory Authority of the 
Judge of the U. S. Court for China in 
Probate and Administration Causes 


In addition to the ordinary appellate jurisdiction 
of the U. S. Court for China over state actions origi- 
nating in the consular courts, the Judge of that court 
is given certain supervisory or administrative powers 
over the acts of consuls or vice consuls whether such 
acts are those done in their judicial capacity or other- 
wise, and whether appealed or not. Thus, by the Act 
of 1906 the consul may not pay any claims against 
the estate or make sale of any of the assets of the estate 
without first obtaining the writen approval of the said 
Judge. The latter is furthermore empowered to re 
quire reports from consuls or vice consuls in respect 
of all their acts and doings relating to a decedent's 
estate. 

In Re Probate of the Will of John Pratt Roberts, 
the U. S. Court held that the law of the administration 
of estates had been extended to China under the term 
“common law,” and that prior to the inauguration of 


8. 38 U. S. Stats. at Large, Pt. 1, 3rd session, chap. 145, p. 1122 
9. U. S. Stats. 60th Congress, Sess. II, Chap. 235 


10. Judicial Code, Sec. 270 
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the U. S. Court for China, the Consular Courts had 
jurisdiction in all cases. The present jurisdiction of 
the Consular Courts in probate matters is limited by 
the provisions of the Act of 1906, that “the consuls 
shall have the same jurisdiction as they now possess 
in civil cases where the sum or value of the property 
involved in the controversy does not exceed $500.” 
The Consular Regulations containing the instruc- 
tions of the Department of State for the guidance of 
Consular officers contain definite provisions on this 


subject. They provide" that: 


In China and other non-Christian countries, the prop- 
erty of decedents, both personal and real, is administered 
under the probate jurisdiction of the consular courts in 
those countries. 


They also provide’* that 


A consular officer charged with judicial functions 
referred to in this article, will make a semi-annual report 
to the Department of State in the case of each estate of 
deceased American citizens that has come within their 
probate jurisdiction. 

These regulations make no reference to the par- 
ticular law governing wills and the administration of 
estates, but they take the jurisdiction for granted. The 
Consular Court Regulations for China of 1864 (Title, 
“Bankruptcy, Partnership, Probate,” etc., Art. 55) 
provide that 


Until promulgation of further regulations, consuls 
will continue to exercise their former lawful jurisdiction 
and authority in bankruptcy, partnership, probate of wills, 
administration of estates, and other matters of equity, 
admiralty, ecclesiastical and common law, not specially 
provided for in previous decrees, according to such reason- 
able rules not repugnant to the Constitution, treaties, and 
laws of the United States, as they may find necessary or 
convenient to adopt. 


It is evident from the foregoing regulations that 
consular courts had jurisdiction and exercised it in 
such matters. But prior to the decision that an 
American extraterritorial domicile may be acquired in 
China, it seems to have been the view that the China 
administration was a mere ancillary one, the principal 
administration being in the courts of the home state of 
the decedent. Thus, in a letter from Secretary Evarts 
to Mr. Woodward,’* after remarking that the probate 
of wills had been recognized as a proper subject for 
the cognizance of the consular courts, derived from the 
\ct of 1860 (Rev. Stats. 4085-4088), he adds 


The proceedings of the Consul, however, are not in- 
tended to supersede, nor is it supposed they can in any 
degree supersede, the requirements of the laws of the State 
of which the testator was a resident, or where the bulk 
of his property may be situated, as it is well known that 
it is under the latter laws the estate must be settled. 

But now, under the decisions of the U. S. Court 
for China, an American citizen, dying within the juris- 
diction, or domiciled in China, will have his estate 
administered in the consular court or the U. S. Court 
for China, according to the amount involved, and the 
law applied will be the law prevailing in the extra- 
territorial jurisdiction. 

But in addition to the powers exercised by consuls 
under their probate jurisdiction, there were certain 
powers conferred on consuls in China to administer 
estates of deceased Americans by sections 1709, 1710 


Art. 23, Par. 416 Personal effects of citizens dying without 
a 
Art. 20, Par. 650 


In re Allen's Will 
Quoted in Moore, of it 


Extraterritorial Cases, 92 


vol, 2, p. 626 


and 1711 of the Revised Statutes. These Statutes con- 
tained explicit directions, largely of an executive or 
administrative nature, and did not contemplate the 
consuls acting in a judicial capacity. Judge Thayer*® 
held that powers to administer estates of deceased 
Americans conferred on Consuls by these statutory 
provisions are merged in powers subsequently con- 
ferred when said consuls were clothed with full pro- 
bate jurisdiction, but that the said provisions of the 
Revised Statutes are still binding upon the consuls 
so far as requiring executive acts not in conflict with 
the exercise of full probate jurisdiction. Over such 
executive acts, the Judge of the U. S. Court would pre- 
sumably exercise supervisory authority. 

This very point was raised in a case'* where the 
defendant, the American Consul General at Shanghai, 
was sued by the administrator of the estate of the de- 
cedent for the State of Maine and was charged with 
negligence and misconduct in office, in that he had 
administered the estate of the deceased, who died at 
Shanghai, in his judicial capacity and not in accord- 
ance with sections 1709, 1710 and 1711 of the Revised 
Statutes. The question was not settled as the case 
went off on a plea in abatement and was not tried on 
the merits of the main issue. 

It should be noted that the language of the court 
in John Pratt Roberts’ will was: 

Prior to the inauguration of this Court, the consular 
courts of the United States in China had jurisdiction of 
the estates of Americans decedent in China in all cases, 
and that now this Court has jurisdiction in such matters 
where the value of the estate involved is above $500 
Gold, the Consular Courts retaining their jurisdiction over 
those estates which are valued at less than this amount. 

The subsequent Solicitor’s opinion of May 13, 
1913, attempting to limit such jurisdiction to estates 
of those domiciled in China was ultimately with- 
drawn."* 


15. In re Hankow Consul General's 


Cases, 291. 


Report, 1 Extraterritorial 


16. Cunningham y. Extraterritorial Cases, 109. A case between the 
same parties and involving the same question was recently decided in 
much the same way by the Federal Supreme Court. See Cunningham 
v. Rodgers, 11 Extraterritorial Cases, 19 Weekly Rev., 1448. 


17. See 1 Extraterritorial Cases, 269n. 


A Historic Dispatch 


Marshal Joffre’s historic order to make a stand 
and take the offensive had been issued on the evening 
of September 4. The world held its breath as the re- 
treating troops turned to face the enemy. General 
Foch was in command of the Ninth Army at the very 
center of the battle front and exposed to most desperate 
attack. What must have been the feeling of Marshal 
Joffre when he received General Foch’s famous dis- 
patch: “Mon centre céde, ma droite recule. Situation 
excellente. J’attaque.” [My centre yields, my right 
recoils. Situation excellent. I attack.| This dispatch 
marks a great historic event, and will be remembered 
with the Veni, vidi, vici of Julius Caesar. The genius 
of the student of war inspired the commander on the 
field of battle, and victory was snatched from defeat. 
From that moment, while the final result was often and 
long in doubt, the war was never lost for the Allies — 
From Nicholas Murray Butler’s address at the banquet 
in New York in honor of Marshal Foch. 
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nearest shores, a land saturated not only with the 

rains and sunshine of the tropics but with the 
jurisprudence of Manresa, Sanchéz Roman, Pacheco 
and Viada, the absorption of the principles of Com- 
mon Law has kept on gradually, steadily, and at times 
apace. 

When Dewey entered Manila Bay the American 
forces found the Philippine Islands under Spanish law, 
in some cases somewhat modified and adapted for the 
government of the overseas possession, but more often 
consisting of old codes and decrees. In force were the 
Spanish Civil Code of 1889, the Enjuiciamiento Civil 
of 1888, the Penal Code of 1887, the Ley de Enjuicia- 
miento Criminal of 1888, the Code of Commerce of 
1888, the Mortgage Law of 1889 and the Law of 
Waters of 1866, as well as a host of decrees and regu- 
lations of the Crown of Spain. 

The criminal procedure was speedily replaced by 
the military command by our present code known as 
the General Orders No. 58 of 1900. The present mar- 
riage law was General Orders No. 68. Soon thereafter 
it was thought best to repeal the intricate code of civil 
procedure of Spain noted for its dilatoriness, and the 
Philippine Commission enacted the existing code of 
Civil Procedure in 1901, most of whose provisions were 
taken from the codes of California, Vermont and Ohio, 
as well as from those of other States. 

In the twenty-three years of American occupation 
the greatest changes of course have been in the public 
law. The principal statutes which might be mentioned 
are the Philippine Bill (Act of Congress of July 1, 
1902), the Jones Act (Act of Congress of August 29, 
1916), and the Administrative Code of 1917 (Act No. 
2711 of the Philippine Legislature). The Code of 
Commerce is mostly obsolete, or at least obsolescent as 
it has been superseded in many of its provisions by 
the Corporation Law (1906), the Chattel Mortgage 
Law (1906), the Insolvency Law (1909), the Nego- 
tiable Instruments Law (1911), the Warehouse Re- 
ceipts Act (1912), the Public Utilities Acts (1913- 
1917), the Insurance Act (1914), the Act on Salvage 
(1916), and the Usury Law (1916), all of American 
antecedents. The Penal Code of Spain is still in force 
though there is a movement to adopt a new correctional 
code. 

At first the Philippine Commission, and after it 
the Philippine Legislature, were kept busy in passing 
a multitude of laws necessary to conform to modern 
conditions and need of reform in a country revolving 
from monarchical to republican institutions. In recent 
years the Legislature has been passing fewer and fewer 
laws, but the end is not yet. The development of the 
law and jurisprudence has proceeded evenly on its way 
and carries great interest with it to the student of com- 
parative law. But little of the Civil Code has been 
touched, due, no doubt to the instructions of President 
McKinley to the Philippine Commission to change the 
substantive law of the country as little as possible, but 
to modify the procedure. 


[: A land some six thousand miles from America’s 
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Advance of the Common Law 


In spite of the prejudice and opposition of judges 
and members of the bar trained in Spanish jurisprud- 
ence, the adoption of the principles of Anglo-American 
Common Law has been rapid and sure. 

In an early case (1908) it was said that the doc- 
trines derived from Anglo-American jurisprudence 
were not binding on the courts of the Philippine 
Islands, save only in so far as they were founded on 
sound principles applicable to local conditions and not 
in conflict with existing law. (United States v. Cuna, 
12 Phil., 241.) But it was found later by the best of all 
teachers, experience, that many of the rules and prin- 
ciples of the Common Law had, to all intents and pur- 
poses, been imported into the Islands as a result of the 
enactment of new laws and the establishment of new 
institutions by the Congress of the United States or 
under its authority, and these laws could be construed 
and applied only by the aid of the Common Law from 
which they were derived and hence a recourse must 
be had to the doctrines of the law “under whose pro- 
testing aegis the prototypes of these institutions had 
their birth.” (Mr. Justice Carson in Alzua v. Arnalot 
and Johnson, 21 Phil., 308.) The result of this devel- 
opment is epitomized by Mr. Justice Malcolm in the 
case of United States v. Abiog (37 Phil., 137): 

What we really have, if we are not too modest to 
claim it, is a Philippine Common Law, influenced by the 
English and American Common Law, the derecho comin 
of Spain, and the customary law of the Isiands and builded 
on a case law of precedents. 

An analysis of two groups of recent cases—the 
first, those under the subjects covered by Spanish 
statutes, and the second, those covered by American- 
Philippine legisiation and affected by the change in 
sovereignty—shows the Anglo-American case law has 
entered practically every one of the leading subjects in 
the field of law and ina large majority of such subjects 
has formed the sole basis for the guidance of the Su- 
preme Court of the Philippine Islands in developing 
local jurisprudence. The past twenty years, therefore, 
have developed a Philippine Common Law or case law 
based almost exclusively, except where conflicting with 
local customs or institutions, upon Anglo-American 
Common Law, the Philippine Common Law supple- 
menting and amplifying the bulk of the written laws 
of this jurisdiction, and in rendering its decisions in 
cases not covered by the letter of the written law, the 
court relies upon the theories and precedents of Anglo- 
American cases subject to the limited exception of those 
instances where the remnants of the Spanish written 
law present well-defined civil law theories and of the 
few cases where such prcedents are inconsistent with 
local customs. (Mr. Justice Malcolm in the case of 
In re Max Shoop, 19 Official Gazette, 766.) 

Thus we are struck by the fact that a survey of 
the later jurisprudence shows an increasing reliance 
upon English and American authorities. The practical 
situation which surrounds the Bench and Bar of the 
Philippine Islands shows that this tendency will, no 
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doubt, continue unabated. One great factor in this 
movement is the lack of digests of Spanish decisions, 
while there is a plentiful supply of both digests and 
reports of the United States Supreme Court and of the 
various State courts. Thus prolific use of American 
authorities in decisions of the Philippine Supreme 
Court are available sources for study and reference on 
legal theories mostly American, as well as the fact that 
each year adds to the preponderance of lawyers trained 
chiefly in Anglo-American case law. This is the actual 
situation and, however reluctant the conservative 
Spanish-trained judges may be to adopt the new prin- 
ciples, the jurisprudence of the future will not escape 
the collateral influence of American Common Law. 

Mr. Justice (now Chief Justice) Araullo, himself 
a Filipino, bears testimony to this fact, as he said in 
1918: 


In view of the silence of the Code of Procedure on 
the question of the joinder of several causes of action in 
one complaint against distinct persons without regard to 
the relation of the various causes of action to the re- 
spective defendants, the rules adopted by the Code of 
Civil Procedure of California and other States of the 
American Union should be taken into account. 

In this article we shall further consider a few of 

the landmarks of the law and jurisprudence of 1921. 


Land Laws 

The land laws are comprised principally in the 
Philippine Bill (1902), the Jones Act (1916), the 
antique Mortgage Law (1889), the Land Registration 
Acts (1902-1919), and the new Public Land Act 
(1919). At first the general principle of American law 
was adopted that title to land included every right in 
ownership. The old Regalian Doctrine of Spain, that 
the Government retained rights to minerals in the 
grants of agricultural land was popularly considered 
abrogated ; but in the new Land Act (Act No. 2874 of 
the Philippine Legislature) the rights in future grants 
of lands of the public domain to gold, silver, copper, 
iron, guano, gums, precious stones, coal, or coal oil 
are expressly reserved as property of the Government, 
thus returning to the principle of Spanish law. There 
is also expressly reserved from the operation of 
patents and grants the right to use for the purpose of 
power any flow of water through the land granted 
when the convertible power exceeds fifty horse-power. 
The sale and lease of agricultural public lands is re- 
served to citizens of the Philippine Islands or of the 
United States, and to corporations or associations of 
which at least sixty-one per cent of the capital stock 
belongs wholly to citizens of the Philippine Islands or 
of the United States. The latter provision was of 
course inserted to prevent absorption of titles by for- 
eigners. By the interposition of the President of the 
United States when this Act was passed there was, 
however, inserted another provision that citizens of 
countries the laws of which grant to citizens of the 
Philippine Islands the same right to acquire public 
land as to their own citizens, may, while such laws are 
in force, but not thereafter, with the express authoriza- 
tion of the Legislature, purchase or lease parcels of 
agricultural land, not in excess of one hundred hec- 
tares. There are other laws covering the lease and 
ownership of coal and oil-bearing lands, the amount of 
holdings being limited and the ownership being kept 
by the Government itself. Governor General Wood is 
now insisting that the Government “should get out of 
business” and recommends that larger lease-holdings 
shou!d be allowed to corporations and that the develop- 









ment of coal-bearing lands which so far have proved 
only an expense had better be left to private enter- 
prise. In this connection may be mentioned that under 
the former administration there were organized a 
“national coal company,” a “national cement company,” 
and others for “development of oil lands,” etce., the 
object being the conservation of natural resources to 
the Government and the native people. 

The new Land Act includes homestead provisions, 
for more or less free patents of agricultural public land 
to pioneers. An effort has been made to encourage 
settlers on the vast amount of uncultivated agricultural 
land and special regulations are provided to help non- 
Christian occupants. Nevertheless the Wood-Forbes 
mission after thorough investigation found that many 
bona fide homesteaders were being forced off their 
small clearings by caciques or local men of influence 
who are much feared by the less enlightened natives. 
The Government is now taking more stringent 
measures to protect the poorer class of settlers who laid 
out the tracts they now or once occupied, but who have 
no money available to pay the Government fees or to 
employ counsel to protect their rights, and so are in 
danger of being robbed of the fruit of their toil. 

A late case holds that a homestead may not apply 
solely to designate the house upon a tract of land which 
can be acquired from the Government upon complying 
with the provisions of the Public Land Act, but it 
usually imports not only the residential house occupied 
as a home but the land, in case exemption is sought 
from the execution for a judgment debt. (Young v. 
Olivares, 19 Official Gazette, 807.) 

Another item of interest is that by an Act of the 
Legislature approved by the President of the United 
States May 16, 1917, the reservation of some lands of 
the public domain on the island of Sulu was made by 
executive order of the Governor General (March 4, 
1921), the usufruct being granted to the Sultan of Sulu 
and his heirs. 

There is a contract concerning land prevalent in 
the Philippines called the pacto de retro. This is a 
sale with the right to repurchase. If no period is stated 
in the agreement for redemption it is understood to be 
four years, but the term may be extended to ten years 
by express stipulation. As the contract may be made 
in any form, even oral, it is the common resource of 
the poor man, -s he fears the intricacies of a mortgage 
contract. Under guide of this contract the courts have 
discovered many usurious agreements to which the 
land-owner often succumbs. Hence the courts do not 
favor the contract and will construe it as a loan when 
the contract is ambiguous or when circumstances sur- 
rounding the execution or performance are inconsistent 
with the theory that the contract is one of purchase and 
sale. (Mr. Justice Tohnson in Manalo v. Gueco, 19 
Official Gazette, 2193.) Also, a contract that re- 
purchase could not be effected by the seller until ten 
years had elapsed was held to be illicit and that re- 
purchase could be exercised at any time after making 
the contract, as the legal period could not exceed ten 
years. (Santos v. Heirs of Crisostomo, 19 Official 
Gazette, 990.) 


Constitutional Law 


A noted case was decided as to the right of sus- 
pension of an elective officer. The provincial governor 
of the Province of Rizal after numerous complaints 
against the president (chief official of a municipality) 
suspended him and laid the charges before the pro- 
vincial board, claiming that he had acted pursuant to 
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the procedure in the Administrative Code, and that 
this provision in the law did not offend the due process 
clause in the Philippine Bill of Rights. The suspended 
official alleged that he had been elected by popular vote 
and could not be deprived of his office without an 
opportunity to be heard in his own defense and that his 
suspension was really due merely to differences in 
political opinion. The president also alleged that he 
had not received notice of intention to suspend him. 
Mr. Justice Malcolm, speaking for the court, said: 

No notice is required in the case of temporary sus- 
pension. In a popular government officers are mere 
agents of the people and not the rulers of the people, 
and he who accepts office has no proprietary right therein. 
Ordinarily a public official should not be removed or sus- 
pended without notice, charges, a trial, and an oppor- 
tunity for explanation; but not permitting the judgment 
of the court to be unduly swayed by sympathy for the 
petitioner’s brave fight, and recalling that the courts 
ordinarily have to give effect to legislative purposes, it is 
only fair to mention certain exceptions. 

The court then considered the principle that a 
public office is not property within the sense of the 
constitutional guarantee of due process of law, but a 
public trust or agency. The power to suspend may be 
exercised without notice to the person suspended. The 
intimation that injustice might be done municipal offi- 
cers is of no effect as the presumption is that the law 
has been followed and that the hearing and investi- 
gation afterward held will be impartial and not de- 
layed. “The presumption is just as conclusive in favor 
of executive action, as to its justness and correctness, 
as it is in favor of judicial acts.” (Mr. Justice Trent 
in the case of Severino v. The Governor General, 16 
Phil., 366.) Mandamus to have the provincial governor 
and the provincial board temporarily restrained from 
proceeding with the investigation of the charges and 
to have an order issued to command the provincial 
governor to return the petitioner to his position as 
municipal president was therefore denied. This case 
was especially interesting as there was high feeling 
regarding the acts of the provincial officials who were 
accused of succumbing to a group of politicians who 
wish to have the municipal president removed as he 
had been energetic in ridding the town (on the out- 
skirts of Manila) of undesirable resorts and doubtful 
characters. The former president had been removed 
by the Governor General for malfeasance and misfea- 
sance and lack of initiative in preventing numerous 
robberies and thefts. 

In a case concerning the right of an applicant to 
practice at the bar for the first time the Supreme Court 
of the Islands came out with the dictum that the 
Philippine Islands were “unorganized territory of the 
United States under the civil government established 
by Congress” in interpreting the law on the subject, 
following paragraph 1 of the New York rule of the 
Appellate Division of the New York Court. Said Mr. 
Justice Malcolm: 

The full phraseology “any state or territory of the 
American Union,” indicates a sweeping intention to include 
all of the territory of the United States, whatever the 
political subdivisions might be, as distinguished from 
foreign country. Otherwise the Philippine Islands would 
be in an anomalous position like Edward Everett Hale’s 
“Man Without a Country”—a land neither “another 
country” nor a “state,” nor a “territory”—a land without 
status. (In re Max Shoop, 19 Official Gazette, 766.) 

The Director of Posts thrice refused to distribute 
mailed copies of a newspaper, “7he /ndependent,” on 
the ground that the printing of a certain message on 
a postal card containing copy of a telegram from one 
public official to another was defamatory or libelous of 





a public official. The court held that though the use 
of the mails by a private person is in the nature of a 
privilege and he has no absolute right to put into the 
mail anything he pleases, regardless of its character, 
yet the statute punishing the depositing in the mails 
matter obscene, indecent, or libelous in character must 
not be construed to interfere with the freedom of the 
press or any fundamental right of the people. The 
decision of the Director of Posts must be subject to 
revision by the courts in case he is accused of abusing 
his authority. The propriety of a periodical distribut- 
ing copies of a confidential telegram may well be ques- 
tioned ; but to do so is not libelous per se. Order was 
issued to the respondent requiring him to receive, 
carry, and deliver the copies of “The Independent” 
refused. 
Search Warrants 


What is meant by the constitutional provision that 
a search warrant should “particularly describe the place 
to be searched and the things to be seized” was con- 
strued in a case where the search warrant was issued 
to seize the “opium” in a certain house. The officers 
seized not only a small amount of the drug, but some 
paraphernalia for smoking, scales, empty bottles, books 
of accounts and personal letters. The court speaking 
through Mr. Justice I. Finley Johnson said : 

The law specifically requires that a search-warrant 
should particularly describe the place to be searched and 
the things to be seized. There is no discretion regarding 
what articles the officers shall seize. Books of account, 
private documents and private papers cannot be seized 
under search-warrant, specially if their seizure is for the 
purpose of using them as evidence of an intended crime 
or of a crime already committed. The seizure or com- 
pulsory production of a man’s private papers to be used 
in evidence against him is equivalent to compelling him 
to be a witness against himself. (Uy Kheytin vy. Villareal, 
19 Official Gazette, 2715.) 

Labor Contracts 

Act No. 2098 of the Philippine Legislature pro- 
vides for the enforcement of contracts for labor or per- 
sonal service when advances of money or food (gen- 
erally rice) are made by prospective employers, and 
punishes both employees and employers in respective 
cases for frauds committed therewith. The intention 
of the Legislature was evidently to prevent laborers 
from borrowing money and property and then abscond- 
ing, but the law has often been used to protect peonage, 
and the question has arisen if the Act did not violate 
the constitutional inhibitions against imprisonment for 
debt in case an employee was convicted under the law, 
as well as preventing the right of freedom of contract. 
The Supreme Court holds that it is the fraudulent 
intent to get the money or property of another and not 
the mere breach of contract which is made a crime 
under the law. What is punished is the fraudulent 
practices and not the failure to pay the debt. (Mr. 
Justice Malcolm in U.S. v. Beltran, 19 Official Gazette, 
2057.) 

In this connection another case of moment was 
that in which an attorney-at-law was suspended for six 
months for the violation of his oath. The plaintiffs 
had made an agreement to work on the attorney’s land 
in return for his professional services in prosecuting 
a case for them. They labored for some two years but 
had been informed that the attorney himself had been 
delinquent in prosecuting an appeal, as he had neither 
advanced the necessary fees himself for summoning 
witnesses nor had he advised his clients to do so. They 
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therefore stopped working for him, upon which event 
the attorney filed a criminal case against his clients 
for violation of Act No. 2098 mentioned above. His 
apparent desire, said the court, was to keep his clients 
working for him—a scheme of exploitation, as his acts 
showed that he intended to hold them to the perform- 
ance of his own fraudulent contract even after the 
case had been dismissed, thus making them slaves. 
(In re Carmen, 19 Official Gazette, 1709.) 
Habeas Corpus—Chinese Exclusion 

The practice of issuing a preliminary citation to a 
respondent to show cause against the issuance of the 
writ of habeas corpus was distinguished from the 
peremptory writ in an opinion rendered by Mr. Justice 
Street, reversing a judgment of the lower court fining 
the Collector of Customs, who was served with notice 
of the writ two hours before a Chinaman had been 
deported as not being entitled to enter the Philippine 
Islands, the officer having failed to countermand his 


order for deportation. (Lee Yick Hon vy. Collector of 
Customs, 19 Official Gazette, 1098.) 
Municipal Corporations 

In the case of Vilas v. City of Manila, 220 U. S., 
345, the Supreme Court of the United States reversed 
the Supreme Court of the Philippine Islands. This was 
an action brought to recover for coal delivered to the 
old Ayuntamiento de Manila and used in the operation 
of its water supply system, the local court holding that 
there could be no recovery owing to the change of 
sovereignty. In its decision the United States Supreme 
Court declared that the present city of Manila, re- 
incorporated by the Philippine Commission with sub- 
stantially the same powers, area, and inhabitants as the 
old city is liable upon municipal obligations incurred 
prior to the cession of the Philippine Islands to the 
United States, for the reason that a municipal corpo- 
ration is not totally dissolved as a mere consequence 
of military occupation and territorial cession. 
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Feverish Legislative Activity to Meet Immediate Needs Resulted in Fragmentary Laws and 
Leaving Many Matters to the Discretion of Executive 
or “People’s Courts” 





By Isaac A. Hourwicu 


HE Government of the Russian Socialistic Fed- 

erated Soviet Republic has been recognized as the 

de facto government of Russia by Great Britain 
and has been invited to the proposed economic confer- 
ence at Genoa. It is therefore of timely interest to 
examine the legal system established in Russia after 
the Bolshevik revolution of October 25 (Nov. 7), 1917. 

Among the first steps of the new revolutionary 
government was a general repeal of all the laws of 
the Imperial period. As a result, a feverish legislative 
activity developed to meet the needs of the community. 
The new legislation was inevitably fragmentary, in- 
tended to solve the problems as they arose. <A great 
many matters have been left to the discretion of the 
executive or to the practice of the newly created 
People’s Courts. The whole is in a state of flux. The 
“new course” inaugurated a year ago, i. e., the rever- 
sion from communism to private property, is bound to 
work radical changes in the legislation of the first three 
years of the revolutionary regime. It is the object of 
this review to present in brief outline the main features 
of the new legal system 

The Form of Government.—The present form of 


government is avowedly a dictatorship,—‘the revolu- 
tionary dictatorship of the proletariat” (7. e., of the 
wage earning class.) Theoretically, it is meant merely 


as a transitional form, which is to continue only until 
establishment of a thorough-going system of Com- 
munism. It is realized, however, by the ruling party 
itself that this is a matter, not of years, but of genera- 
tions. Practically, therefore, the system is intended 
for a whole period of Russian history. 

The basic unit of the governmental structure is 
the “Soviet,” which means council,—the town council 
in the rural communities, the factory council in manu- 
facturing cities and the like. A convention of delegates 
from these councils elects the Soviet of the larger ad- 


ministrative division—the district (literally “riding’’) 
or the city. A convention of delegates from the dis- 
trict and city soviets elects the Soviet of the province 
(“gubernia,” often mistranslated as “government”). 
And lastly the provincial soviets and those of the 
greater cities elect representatives to the “Pan-Russian 
Convention of the Soviets of Wage-Earners, Peasant, 
Red Army and Cossack Deputies,” which is theoreti- 
cally “the supreme authority” of the Republic. (Sec. 
24 of the Constitution. ) 

The basis of representation is so framed as to 
assure a predominance to the cities over the rural dis- 
tricts. The elections are by a viva voce vote. 

The Pan-Russian Convention of the Soviets meets 
twice a year. In reality it is not a deliberative as- 
sembly, but a convention in the American sense of the 
term. It is a body of 2,000 delegates; its sessions last 
only a few days. It hears reports and addresses and 
votes its approval or disapprovel of the resolutions sub- 
mitted to it by the committees. It elects an Executive 
Committee of 200 members, with full power to act 
until the next convention, and adjourns. 

The Pan-Russian Central Executive Committee, in 
which supreme authority is thus vested, in its turn 
elects a “praesidium,” corresponding to a committee 
on committees, in American terminology, and_ the 
Council (Soviet) of People’s Commissioners (‘“Com- 
missars”), which corresponds to the British cabinet. 
The Pan-Russian Central Executive Committee meets 
once in two months for a brief session to hear the re- 
ports of the Praesidium and of the Council of People’s 
Commissioners. In the interim the legislative and ex- 
ecutive powers are exercised by the latter two bodies. 
In practice all actual work is done by the Council of 
the People’s Commissioners, who issue “decrees” 
(statutes), subject to approval by the Praesidium. A 
departure from the accepted principles of parliamentary 
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bodies in other countries is the assignment of the mem- 
bers of the Pan-Russian Central Executive Committee 
to serve during recess in the departments (People’s 
Commissariats), whose heads are theoretically subject 
to supervision by that quasi-parliamentary body. 

The same plan is substantially followed in local 
government. Thus the whole system may be described 
as “government by committee.”* 

The form of government of Russia is officially 
described as a “federated republic.” But the powers 
of the federal and the state governments are not clearly 
delimited in the constitution. 

The “Declaration of the Rights of the Peoples of 
Russia,” proclaimed on the 3rd (16th) of November, 
1917, recognized “the right of the peoples of Russia to 
self-determination, including secession.” The Con- 
stitution grants to every one of the many “nationalities” 
(races), which in the course of Russian military ex- 
pansion have been incorporated in the Empire of the 
Czars, “the right to decide at its own Soviet Conven- 
tion” whether it desires “to participate in the federal 
government” (Sec. 8). On the other hand, however, 
dictatorship means centralization of authority. The 
principle of home rule is accordingly subordinated to 
the supervisory power of the governing bodies. 

The “Declaration of the Rights of the Peoples of 
Russia” proclaimed the “repeal of all racial and re- 
ligious privileges and disabilities of every kind,” and 
“the freedom of development of racial minorities and 
ethnographic groups inhabiting the territory of Rus- 
sia.” This principle is given expression in Sec. 22 of 
the Constitution, a special Department for the Affairs 
of Nationalities having been created to represent the 
interests of the non-Russian-speaking minorities and 
to promote social work in their native tongue. 

Separation of Church and State-——By the decree 
of the Council of People’s Commissioners of January 
23 (February 4), 1918, separation of church and state 
was proclaimed. This principle is embodied in Sec. 
13 of the Constitution. All oaths have been abolished 
and replaced by affirmation. 

The Right to Vote-—The right to vote is granted 
to persons of either sex, 17 years of age or‘over. In 
special cases the franchise may be conferred by the 
Central Government upon persons under the age of 17. 

There are no residence qualifications for voting. 

The voting franchise is denied to persons employ- 
ing labor for profit, or living on income from property, 
to merchants and commercial agents, to ministers of 
the church, to members of the former reigning family, 
and to police officials of the old regime. 

All male citizens entitled to yote are subject to 
conscription for active service in the army. 

Naturalization —Aliens have in effect equal rights 
with citizens, including the right to vote. 

Citizenship may be acquired by an alien wage- 
earner, or farmer employing no hired help, upon ap- 
plication to the local Soviet. The applicant must state 
in his petition that he has not been convicted of a com- 
mon (non-political) crime, and must establish his 
identity by the testimony of citizens of the Republic, 
whereupon he is granted a certificate of naturalization. 
In exceptional cases an alien may be naturalized while 
residing in a foreign country. His petition must be ad- 
dressed to the Chairman of the Pan-Russian Central 
Executive Committee and may be mailed directly to the 
latter, or filed with the nearest diplomatic representa- 
tive of the Russian Republic. Upon approval of the 


petition by the Pan-Russian Central Executive Com- 
1. Cf. Lauros Grant McConachie: Congressional Committees, 1898. 





mittee a certificate of naturalization is issued to him. 
A register of all naturalized persons is kept in the 
People’s Commissariat of the Interior. Their names 
are published and transmitted through the People’s 
Commissariat for Foreign Affairs to the governments 
of the nations whose citizenship they have renounced. 


The Courts—AIl former courts have been abol- 
ished. In their place “People’s Courts” have been estab- 
lished. The jury in criminal cases has been replaced 
by an organization somewhat similar to the Schoeffen 
of the German courts. The court for the trial of 
felonies is presided over by a People’s Judge with 
whom are associated six jurats. The court for the trial 
of misdemeanors consists of a judge and two jurats. 
Under the Code of Civil Procedure of Alexander II 
(1864) there were no juries in civil actions. By the 
new Rules of Judicial Procedure the court for the 
trial of civil actions consists of a judge and two jurats. 
The jurats have equal authority with the judge to pass 
upon all questions of law and fact, and the judge pre- 
sides and votes at the deliberations of the jurats. 

Actions for divorce are tried by a judge without 
a jury. 

The judge and the jurats may be challenged for 
cause by the defendant in a criminal case and by either 
party to a civil action. A judge or a jurat is disquali- 
fied to sit in a case in the outcome of which he is 
directly or indirectly interested, or if he is personally 
biased in favor or against one of the parties. The 
challenge must be passed upon by the full court. 

Under the Code of Criminal Procedure of Alex- 
ander II, there was no grand jury. The power of in- 
dictment was exercised by a Special Term of the Ap- 
pellate Court. Under the new Rules of Procedure the 
Trial Court may act upon information by the police, 
or it may refer the case for examination to the People’s 
Judge who sits as an examining magistrate, or to the 
local Investigating Committee consisting of three mem- 
bers. 

The Judges are elected by the local Soviets and 
are subject to recall. The Investigating Committees 
are elected by the local Soviets or Executive Commit- 
tees and are likewise subject to recall. 

At the examination by the Investigating Com- 
mittee the accused may be represented by counsel. 

All previous laws of the Empire having been re- 
pealed, the courts are granted unlimited discretion in 
matters of procedure and evidence. In criminal cases 
the court may fix the penalty as it may deem just. All 
sentences are imposed and all judgments are rendered 
by a majority vote. 

As a rule, all trials are open to the public. But 
the court may, in its discretion, exclude the public from 
the court room. 

Appeals from trial courts may be taken to the 
Council of People’s Judges of the judicial district. A 
decision of the court in a civil or criminal case may 
be appealed from only for errors of law. Still, the ap- 
pellate court may reverse the decision of the trial court 
if it deems the same to be against the weight of evi- 
dence, “or otherwise manifestly unjust.” (Sec. 89.) 


The Bar.—The former organization of the bar has 
been abolished. Instead of it a new system has been 
established, consisting of an association of public pros- 
ecutors, an association of public defenders, and an 
association of solicitors in civil actions. The members 
of these associations are salaried officials, elected by 
the Executive Committee of the local Soviet. Counsel 
for the prosecution and for the defense are assigned 
in each criminal case by the presiding judge. In civil 
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actions the litigants must apply for legal aid to the 
Council of the Association of Solicitors, which must 
examine the nature of the case and may refuse the ap- 
plication. An appeal from such refusal may be taken 
to the court having jurisdiction of the case. All counsel 
fees are payable to the court. 

Marriage—By the decree of January 2, 1918, 
religious marriage has been abolished as a legal insti- 
tution. 

Civil marriage may be contracted by a declaration 
of the parties, recorded at the office for the registration 
of acts of civil status (births, deaths, marriages, and 
divorces), or by an agreement executed before a notary. 
The law recognizes, furthermore, the validity of an 
“unregistered marriage,” corresponding to the common 
law marriage under English and American law. A 
person living in an unregistered marriage cannot legally 
contract another marriage. The parties to the marriage 
may adopt the name of the husband or the wife, or 
their joint names. The citizenship of the wife is not 
affected by marriage. Nor is the legal residence of the 
wife changed by marriage. The marriage relation does 
not create community of property. Either party, if 
unable to support himself, or herself, is entitled to ali- 
mony from the other party. Legal guardianship over 
the children is exercised jointly by the parents. 

All discrimination between legitimate and illegiti- 
mate children is abolished. 

Divorce.—The only cause for divorce mentioned 
in the statute is mutual consent of husband and wife. 
In this respect the law of Soviet Russia is similar to the 
law of Japan and to the Jewish rabbinical law. Di- 
vorce by mutual consent may be obtained by simple 
registration, in like manner as marriage. In the absence 
of mutual consent an action for divorce must be 
brought in court. The judge, after hearing the case, 
may in his discretion grant or deny the petition. The 
decision of the court may be appealed from for errors 
of law. The final decree of divorce is issued only 
after the expiration of the time for appeal. 

Inheritance.—The right to inheritance was abol- 
ished in principle by the decree of the Pan-Russian 
Central Executive Committee of April 27, 1918. All 
property after the death of.its owner passes to the 
Republic. But the decedent’s parents, children, broth- 
ers and sisters, if unable to support themselves, 
are entitled to support from the decedent's estate. If 
the latter consists only of a house, furniture, and the 
equipment of a farm or workship, not exceeding in 


Questioned Documents 

The attitude of the courts toward the testimony of 
handwriting experts has changed greatly in recent 
years. Testimony regarding documents which can be 
clearly illustrated and regarding which understandable 
reasons can be given is not “expert testimony” in the 
ordinary sense of that term, but rather comes within 
the class of demonstration testimony, which is to be 
given credit if it deserves credit, but is not to be sum- 
marily dismissed because it is “merely opinion.” More 
general use of such testimony has of course resulted, 
and in glancing over a pamphlet just issued by Mr. 
Albert S. Osborn of New York as a supplement to his 
well-known book on “Questioned Documents” the 
writer was surprised at the variety of interesting ques- 
tions which have arisen in New York alone on matters 
of practice connected with the introduction of expert 
testimony, such as the establishment of standard writ- 









value 10,000 roubles, the estate descends to the above 
enumerated relatives of the decedent.? 
Nationalization of Land, Industry and Trade—In 
the domain of economics the decree of the Pan-Russian 
Central Executive Committee of February 19, 1918, 
proclaimed the nationalization of land and farm build- 
ings, machinery and live stock. The land is allotted 
for use and occupation to actual farm workers. The 
so-called “economic rent” (or “unearned increment” ) 
is to be paid into the public treasury (in accordance 
with the financial teachings of Henry George.) The 
grain trade, as well as the sale of agricultural ma- 
chinery, is declared a government monopoly. The 
principles laid down in that decree were reaffirmed by 
the Constitution. By a subsequent decree of the 
Central Executive Committee of August 20, 1918, pri- 
vate property in city real estate was abolished. An 
exemption was made for urban settlements with less 
than 10,000 inhabitants, where the owners were per- 
mitted to retain the houses occupied by themselves. 
By a decree of the Central Executive Committee 
of January 28 (February 10), 1918, repudiation of the 
public debt was proclaimed. This decree was later 
likewise incorporated in the Constitution. 
Nationalization of foreign trade was ordered by 
a decree of the Council of People’s Commissioners of 
April 22, 1918. A number of other decrees for the 
nationalization of industrial and commercial establish- 
ments followed in rapid succession. Nationalization 
of banking is incorporated in the constitution. 
As a general principle the owners of nationalized 
establishments were denied the right to indemnification. 
“The New Course.”—Since the spring of 1921 the 
Soviet government has reversed its economic policy. 
The wholesale nationalization has been found imprac- 
ticable and has been explained, upon highest authority, 
as “war communism.” Henceforth public ownership 
and operation are to be confined to the basic industries 
only. A number of industrial establishments have 
since been leased to private capitalists. The general 
prohibition of private trading has been repealed. De- 
posits in the national bank are no longer limited in 
amount. The Soviet government has announced a 
“retreat” to private capitalism under government sup- 
ervision. I, A. H. 


2. The amount is presumably in gold, the rate of exchange not 
being mentioned. In view of the fluctuating exchange value of the 
ruble, this provision would otherwise be meaningless, the value of 10,000 
rubles at the present writing being about two cents. 


ings, the qualifications of an expert, the manner in 
which his testimony may be given and illustrated, and 
the like. Among the oddities noted is the case of 
Dressen v. Hard, 127 N. Y. 235, holding that expert 
testimony may be called on to aid in deciphering 
illegible handwriting. The lawyer who has to try a 
case involving a questioned document will be remiss 
in his preparation if he does not make a search among 
the recent cases, extending not only to the general topic 
of “Evidence” but to the headings in whatever search 
book he is using which treat of trial practice, examina- 
tion of witnesses, and the like. It may also be sug- 
gested to the practitioner that the recent cases contain 
much valuable dicta as to the weight which has been 
given by the courts to various circumstances adduced 
by handwriting experts as reasons for their conclu- 
sions. The pamphlet heretofore referred to gives a 
clue to some of these—Law Notes, February, 1922. 
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Federal Intervention in Provinces of Argentina—Statutes 


in Various Republics Concerning 


Petroleum Exploitation—Bolivia—New Chilean Nitrate Law—Colombia Supreme Court 
Renders Oil Deposit Decision—New Warehouse Act and Chattel Mortgage Law 
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-anama—Salvador—Constitution of Cen- 


Over National Territory— 


Peru Regulates Foreign Aircraft 


tral American Republic—Santo Domingo 





Argentina 
F JR more than a year past there has been practi- 


cally no legislation of a general character by the 

Argentine Congress, and the little there has been 
is of little or no interest for our purposes of compara- 
tive law study. So apparently derelict has the Con- 
gress been in enacting needed and long pending laws, 
that several months ago President Irigoyen bitterly and 
sarcastically criticized the Congress in the Message to 
it. Not having preserved this document, I do not 
undertake to quote from memory its very scathing 
animadversions on Congressional delinquencies. 

Several Provinces of the Republic have been in 
what the Executive terms, in a Special Message on the 
subject, “a situation of institutional abnormality,” to 
the extent that the Federal Government has been forced 
to intervene to re-establish order and a “republican 
form of government” in those Provinces. It may be of 
some interest to note the methods employed under the 
Argentine Constitution in such cases. These Argen- 
tine Provinces are self-governing entities to the same 
extent as our American States. 

In the case of the Province of San Luis, the Con- 
gress enacted a Law declaring the intervention. Part 
of this Law was vetoed by the President, as below indi- 
cated. In the case of the Province of Jujuy, the Prest- 
dent assumed to declare intervention by an Executive 
Decree without the action of Congress. A constitu- 
tional conflict has thus been precipitated. Without 
going into any study of this, I will simply quote the 
Law and the Decree, for comparative purposes. Ar- 
ticle II of the Law was vetoed in the parts which are 
underscored, this being the form in which the Law 
was promulgated and published in the Boletin Oficial 
of December 14, 1921: 


The Senate and Chamber of Deputies of the Argentine 
Nation, reunited in Congress, etc., sanction with force of 
LAW: 

Art. 1. The Province of San Luis is declared inter- 
vened, for the purpose of constituting the Legislative and 
Executive powers of the same. 

Art. 2. The Federal Interventor whom the Executive 
Power designates shall convoke the people of the Province 
to elections within thirty days counted from the time this 
Law of Intervention goes into effect; but the term of the 
convocatory and all others related to the elections, as 
well as the conduct of the elections, shall be in accord- 
ance with the provisions of the Provincial laws in force. 

Art. 3. The functions which the Provincial Election 
Board has under the Provincial laws in force shall, for the 
purposes of this law, be exercised by the Electoral Junta 
of the Law of Elections. 

Art. 4. The expenses required by this Law shall be 
paid out of the gene ral revenues and imputed to this Law. 

Art. 5. Let it be communicated to the Executive 
Power. 

This Law was passed on September 29, 1921. On 
October 15 the President, in a wordy and resonant 
message to Congress, stated his objections to “the im- 


position of a term for the convocatory to elections, as 
contrary to all legal reasoning and ineffective in its de- 
termination,’ and ended by declaring : 


Therefore the Executive Power will proceed to organ- 

e the Legislative and Executive Powers of San Luis as 
soon as the Province shall be in condition for elections, 
with the assurance that he knows how to interpret rightly 
the desires of the national sentiment by holding honorable 
elections which shall be the faithful expression of the will 
of the citizenry. 

Later, on December 7, the President issued a De- 
cree appointing the National Interventor in the Prov- 
ince of San Luis. 

On the same date, December 7, the President, with- 
out action of the Congress, issued the following Execu- 
tive Decree in relation to the intervention in the 
Province of Jujuy: 


Power of the Nation, in General Ses- 


DECREES: 

Art 1. The Province of Jujuy is declared interviewed, 
for the purpose of studying the conflict of Powers and to 
resolve it in accordance with the Constitution and laws of 
the Province. 

(Art. 2. Doctor Blank is appointed Interventor. 

Art. 3. The Ministry of the Interior will give the 
proper instructions to the Interventor. 

Art. 4. The expenses required by the execution of this 
Decree shall be paid out of the general revenues and im- 
puted to this Decree. 


The Executive 
sion of Ministers, 


This Decree was signed by the President and by 
all the Ministers of his Cabinet, eight in number. The 
important political and constitutional conflict thus raise: 
still rages in Argentina and may have far-reaching con 
sequences. 

Since the above was written, some belated copies 
of the Boletin Oficial of Argentina have been received, 
containing several laws of belated publication, and 
these may be noticed. 

Law No. 11,156, of September 15, 1921 ( Boletin 
Dec. 12), makes amendments of Articles 1504, 1507, 
1509, 1583, 1604 and 1610 (old numeration) of the 
\rgentine Civil Code. All of these Articles relate to 
leases and subleases of urban real property for resi- 
dence or business purposes. 

Art. 1504 is amended by adding a clause making 
void all clauses of a lease which prohibits children in 
houses, apartments or rooms, when under the custody 
of their parents or guardians. 

Art. 1507 is amended by substituting a new Article 
which provides: That in all such leases where the 
written contract does not stipulate a term of more than 
two years, the lessee shall be deemed to have an option 
to regard the term to be for the period which the law 
prescribes, notwithstanding any shorter term provided 
in the lease, and without increase of rent. These terms 
imposed by the law are: 

For business uses, two years; 
and a half years; for furnished houses or rooms, 


for habitation, one 
where 
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the term is not fixed in the lease but in which the rent 
is payable by years, months, weeks or days, the terms 
shall be deemed to be for “the time fixed at the price.” 
The benefit of this legal term is lost by failure to pay 
two consecutive installments of rent, by improper use 
or use different from that expressed in the contract, un- 
authorized sub-letting, etc 

Art. 1509 is amended by substituting an Article 
which provides that where the lessee is sued for pos- 
sesson because of the expiration of the terms fixed by 
\rt. 1507, and has paid the last month’s rent, he shall 
have ninety days after notification of judgment before 
being dispossessed. 

Art. 1583 is amended by adding clauses which 
make void in subleases any increase of rent of more 
than 20% over the amount of the original lease. For 
this purpose it is required that the amount of the origi- 
nal rental be stated in the contract of sub-lease, or it 
this is not in writing, the amount shall be stated in the 
receipts given for the sub-rent. 

The other two Articles are amended in minor de- 
tails so as to conform them to the foregoing changes, 
and need not be noted. 

Law No. 11,170, of September 28, 1921 ( Boletin 
of December 26, 1921), relates to Agricultural Leases. 
It is too lengthy to be fully abstracted, but the princi- 
pal features are as follows: 

All contracts for the letting of lands of less than 
300 hectares for agricultural and cattle-raising purposes, 
are made subject to the provisions of this law. Where 
such contracts prescribe no term or the term is less 
than four years, the lessee has the option to regard it 
as made for the term of four years, upon giving six 
months’ notice of such intention. If no such structures 


exist, the lessee may construct a brick dwelling of two 


stories and kitchen, with certain barns and outhouses, 
silo, water works, and plant five fruit or forest trees per 
hectare, up to a maximum of 500. For these improve- 
ments the landowner must reimburse the lessee at the 
expiration of his term, in cash up to a maximum of ten 
per cent of the assessed taxable value of the land 
leased ; the value of the improvements to be determined 
by consent or by a commission appointed by the judge 
"Clauses in the contract requiring the lessee to sell 
his products to the landlord or to any determined per- 
son, or to patronize any particular concern or use any 
special kind of machinery or implements, or to msure 
the crops in any particular company, are declared void. 
Ouite liberal exemptions from execution, except for 
the purchase price, are made in favor of the farmer ; 
domestic furniture, utensils and clothing, various farm- 
ing implements and vehicles, fifteen horses or three 
vokes of oxen and their harness, two cows and their 
increase, three hogs, and barnyard fowls enough for 
family use for one year, and farm seeds sufficient for 
eighty hectares of land for the next crop. All such 
contracts are made exempt from the payment of stamp 
taxes and registration fees for five years. 

\ Decree of December 29, 1921 ( Boletin of Janu- 
ary 5, 1922) prescribes regulations of the Law No. 
9.080, for the protection of archaeological, anthropo- 
logical, paleontological and paleoanthropological re- 
remains and deposits in the Republic. je 


Bolivia 

1. Mineral Oil Law—On June 11, 1921, a law 
relating to leasing of mineral oil lands was enacted. It 
provides that no concession of more than 100,000 


hectares shall be granted to any one person. Each con- 
cessionary is required to pay the government eleven 


per cent of the total production from the lands granted 
him, for fifty-five years. The law further provides 
that one well of five hundred meters depth must be 
dug for each 50,000 hectares, within five years after 
granting of the concession, and during the next three 
years one additional well for each 10,000 hectares. 

2. Funds From Sale of Unoccupied Lands—A 
large portion of the funds from the sale of unoccupied 
lands has been appropriated to be used for provincial 
improvements, such as the building of roads and 
bridges. 

3. Profits Tax—The Bolivian government has 
imposed a tax of five per cent per annum on all profits 
from commercial and industrial enterprises. 

4. Bolivian Commercial Federation—A com- 
mercial federation was organized during the past year, 
at La Paz. It is an association of the business men of 
Bolivia for the purpose of aiding commerce during 
the present period of world trade depression. Branches 
have been established in many of the cities of Bolivia. 
The association is to be incorporated, and it is ex- 
pected that it will be a factor in stabilizing business 
and reestablishing normal internal and international 
trade. 

5. Treaty With Germany.—On July 20, 1921, a 
treaty was signed at La Paz to renew friendly relations 
between Bolivia and Germany. 

6. Inheritance Tax.—A decree has been issued 
ordering that taxes on inheritances and deeds of gift 
shall be payable upon the net sum of inheritances and 
deeds of gift. By this net sum of inheritance is meant 
the total value of the property comprising the capital 
of the testamentary after deducting of debts and ex- 
penses. W. S. P. 


Brazil 

The past year has produced very little new legisla- 
tion in Brazil which is useful for our purposes. The 
only new Federal legislation which has come to han 
is the following: 

Decree No. 4,403, of December 22, 1921 (Diario 
Oficial, December 24, 1921), which regulates the leases 
of urban real property, in the absence of written stipu- 
lations in the lease to govern the relations, rights and 
obligations of the lessors and lessees. 

In the absence of such stipulations, it is provided : 
The term of every such lease shall be for one year, 
which shall always be considered as renewed for an- 
other like period and on the same conditions as the 
previous, unless notice to the contrary is given at least 
three months before its expiration. Such notice must 
be given by written petition addressed to the competent 
judge, who shall cause the same to be notified to the 
other party within forty-eight hours. If the lessee is 
a public official or in the military or naval service, his 
term of lease shall be terminated upon his being ordered 
to another place, unless he wishes to continue the lease. 

Neither party can give notice of termination at 
any time during the term, except in case of failure to 
pay rent for two entire months, or in case of need for 
making repairs necessary to preserve the premises; in 
the latter case the tenant dispossessed for that purpose 
has the preferential right to return to the premises 
when the repairs are made. 

In case of improper suit for dispossession, the 
tenant has the right to inhabit the house, without pay- 
ing any rent, for three times the length of the unex- 
pired part of the term. A notice of increase of rent 
becomes effective only after two years from the date 
of the notification, unless otherwise provided in the 
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contract. A tenant notified to quit for the reason that 
the owner desires the premises for his personal use, 
has six months to give up possession; if he does not 
then himself occupy the premises, he is obliged to pay 
the tenant an indemnity equal to one year’s rent. The 
President of the Republic is directed to enter into ar- 
rangements with the local authorities of the Federal 
District for the purpose of prohibiting that unfurnished 
houses, apartments or rooms be transformed into fur- 
nished, without the previous authorization of the Presi- 
dent and of the Chief of Police of the Federal Dis- 
trict. 

Decree No. 4,456 of January 7, 1922 (D. O. Janu- 
ary 14, 1922) creates a National Bureau (Caixa) of 
Exportation of Sugar to Foreign Countries. The Com- 
mission shall be composed of eight members as a body 
corporate, nominated by the President for eight years. 
When the price of crystal sugar in the market of 
Buenos Aires is lower than 600 réis, the Caixa shall 
purchase the quantity of sugar necessary to maintain 
that minimum price, and shall export it to foreign 
countries ; and the Caixa sha!l have the duty to promote 
the propaganda in favor of the national sugars in for- 
eign markets and to stimulate the export of candies, 
confections, chocolates, etc., of national production. 

Decree No. 15,211, of December 28, 1921 (D. O. 
of January 13, 1922), approves the Regulations relative 
to the Ownership and Working of Mines. These 
Regulations are quite extensive and cannot be here 
reviewed. J. W. 


Chile 

1. Association of International Law—A branch 
of the Association of International Law, which was 
founded in London in 1873, has been established in 
Chile. 

2. League of Nations—There has been created 
in the Department of Foreign Relations a special sec- 
tion to have charge of all questions relating to the 
League of Nations and other international affairs such 
as international law, social legislation, education, etc. 

3. Contracts for Public Works.—The President 
of Chile has promulgated a new set of regulations for 
contracts for public works. These regulations provide 
that bids shall be submitted for all public work to ex- 
ceed an amount of 10,000 pesos. These bids must be 
accompanied by plans and estimates which have been 
approved by the Council of Public Works, and the 
specifications must state the definite amount for which 
the work will be done. If the work is not completed 
in the time provided in the contract, the contractor is 
subject to fine. If no action has been taken on the bids 
within thirty days after opening, all bidders have the 
right to withdraw their bids, without right to in- 
demnity. The rules further provide for the depositing 
with the government by the successful bidder of a sum 
of ten per cent of the amount of the bid, to be held 
until final acceptance of the work. Contracts, or any 
part thereof, may not be sublet to others without special 
governmental authorization. Contractors are generally 
prohibited from employing foreign labor. Foreign 
contractors are considered the same as Chilean citizens 
in the execution of the contracts. 

4. Stamp Tax on Documents—The National 
Congress has approved the draft of a law imposing 
a stamp tax on all legal documents, contracts, deeds, 
etc., which are to be executed, paid, or to take effect in 
Chile. 


5. Proposed Mining Law.—A commission has 








been appointed to prepare a new mining law, to be 
presented to the Chilean congress for approval. It is 
very probable that provision will be made in this law 
for both a conciliation committee and an arbitration 
court. The commission is making a careful study of 
mining conditions, especially the living conditions 
among the workmen. 

6. Popular Credit Bank—A popular credit bank 
has recently been opened in Santiago, which will make 
loans on household articles and pay eight per cent 
interest on deposits. This bank has met with great 
success, 

7. International Review.—The first issue of the 
International Review of Chile was published in April, 
1921. Copies may be obtained in Spanish, English and 
French. 

8. National Problems—Among the national 
problems now confronting Chile are the regulation of 
the liquor traffic, development of the merchant marine, 
reform of the railway system, and promotion of finan- 
cial stability. 

9. Local Government Council——El Consejo de 
Gobierno Local is now in its sixth year of operation. 
It has proved to be a valuable aid in promoting legisla- 
tion, education and sanitation, and also in giving in- 
formation to the several communities to aid in their 
development. One of its chief functions is to answer 
questions relating to municipal government, and to help 
draft laws and decrees which would be beneficial to 
these communities. The Council publishes a magazine 
called “Revista de Gobierno Local. 

10. Legal Status of Divorced Women.—On June 
7, 1921, the Supreme Court handed down a decision 
establishing the administrative rights of divorced 
women. It states that a divorced woman of legal age 
may sell or mortgage her real property without any 
judicial authorization, and that she is as free to dispose 
of any of her property as any other person of lawful 
age. The decision states that the limitations placed on 
married women in this regard are due to marital rights, 
and not to marriage, and that when a woman is legally 
divorced or separated she loses these marital rights and 
resumes, in full, her civic rights. W.S.P. 


II 


Decree No. 3030, of December 22, 1920, ( Diario 
Oficial, December 24) of the Ministry of Hacienda, 
provides Regulations for stock companies. 

Law No. 3795 of September 13, 1921. As the 
nitrate industry is the most important in Chile, the 
following material (furnished by the United States 
Department of Commerce) as to this new law, etc., 
promulgated at the request of the more important 
Chilean producing companies owing to the extreme de- 
pression of the industry, is given in full: 


Law No. 3795 of September 13, 1921 


Art. 1. The President of the Republic is authorized 
until December 31, 1922, to advance to the producers of 
nitrate, who obligate themselves to keep their oficinas in 
operation, up to seven and one-half paper pesos for each 
46 kilos of nitrate ready for embarkation in the nitrate 
ports, and up to six paper pesos for an equal quantity of 
nitrate manufactured and stored in their respective 
oficinas, provided that this nitrate is not subject to previous 
loans. Not more than half of the loan may be granted 
in its equivalent in pounds sterling. 

The advance shall be granted by means of drafts 
drawn by the producers within the country and after estab- 
lishment of pledged security on behalf of the treasury 
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upon said nitrate, and its cancellation shall be effected 
within a period of six months. 

In all cases the first exportation which is made shall 
be applied to the payment of these obligations. 

When the term expires, or when for any reason the 
cancellation of the obligation of the debtor is required, 
the President of the Republic shall exercise the rights 
conferred upon a secured creditor by Art. 2397 of the Civil 
Code. 

The loan may in no case exceed two-thirds of the sell- 
ing price of nitrate at the seacoast. 

Art. 2. The totals of the loans authorized by laws 
No. 3,229 of September 21, 1917, No. 3,409, of August 
21, 1918, No. 3,666 of September 6, 1920, and by the 
present law, may in no case exceed a sum corresponding to 
12,000,000 metric quintals of nitrate. 

Art. 3. The credits to which the previous provisions 
refer shall belong to those of the second class for the pur- 
pose of their preference and the establishment of security 
on account of the Treasury shall be considered complete 
by the mere fact of the loan. 

Art. 4. Only national banks having a paid capital of 
10,000,000 or more paper pesos, which have discounted 
the drafts referred to in Art. 1, may withdraw from the 
Office of Fiscal Emission fiscal bills (paper money) with 
guarantee of said drafts, in addition to the guarantee de- 
scribed in paragraph 2 of Article 1. 

The bills returned to the banks in cancellation of the 
drafts shall, as they mature, be handed by the banks to 
the Office of Fiscal Emission, which shall proceed to in- 
cinerate them with due legal formalities. 

The banks referred to in paragraph 1 may collect on 
their nitrate loans up to one per cent more than what 
they pay the treasury (as interest on the bills issued) and 
may receive for these operations no commission whatso- 
ever. 

Art. 5. The Office of Fiscal Emission shall publish 
weekly in the Diario Oficial a statement of the number of 
bills issued according to this law, and of the number re- 
turned. 

Art. 6. The provisions of laws No. 3,299 of Septem- 
ber 21, 1917, No. 4,509 of August 21, 1918, and No, 3,666 
of September 6, 1920, which are contrary to the present 
law, are hereby annulled. 

Art. 7. This law shall be in force from the date of 
its publication in the Diario Oficial. 


Principal Features of New Legislation 


The principal features of the new legislation are 


the following: 


1. The loans which may be made are advanced 


to seven and one-half paper pesos for each Spanish 
quintal of nitrate ready for shipment at the coast, and 
to six paper pesos per Spanish quintal for that stored 
in the interior. The amount of the loan, however, may 
not exceed two-thirds of the selling price of nitrate at 
the coast. 


2. Half of the sum advanced may be granted in 


its equivalent in pounds sterling. It is presumed that 
this provision was inserted in order to furnish London 
exchange for the payment of export duties on such 
nitrate as may be exported, of which part payment is 
required in drafts on London or New York. 


3. The total amount of nitrate on which credits 


may be given is increased from 8,000,000 to 12,000,- 
000 metric quintals (1 quintal—=220 pounds). 


4. Producers may no longer withdraw treasury 


notes directly but must make their arrangements 
through Chilean banks having a paid up capital of 
10,000,000 or more paper pesos, which may withdraw 
fiscal bills (paper money), secured by the producers’ 
drafts and by the nitrate specifically pledged. 


5. More definite regulations are prescribed for 


the control of the paper money returned upon the can- 
cellation of the advances. It must be incinerated and 
a weekly statement must be published in the Diario 





Oficial of the number of treasury notes issued and 
those returned for incineration. 


Regulations for Enforcement of Legislation 


For some time after the passage of the law just 
described there was some uncertainty as to the methods 
to be followed in complying with its terms. Recently 
there has been issued the following decree No. 2324 of 
October 28, 1921, embodying the necessary regulations : 


The producers of nitrate who desire to receive the 
benefits of laws No. 3,299 and 3,795 shall make written ap- 
plication to the Minister of Finance. 

In this application they shall declare: 

1, That they promise to work the oficinas which they 
shall name, specifying the monthly output of nitrate from 
each one. 

2. The amount of the advances needed. 

3. The stock of nitrate on hand, on the coast or at 
the plant, which they offer as security. 

4. That the nitrate offered as security is not subject 
to prior loans. 

Art. 2. The loan may not exceed the legal allow- 
ance of six paper pesos per Spanish quintal of nitrate at 
the plant, or of seven and one-half paper pesos per 
Spanish quintal of nitrate on the coast. 

The loan may in no case be greater than two-thirds 
of the selling value of the nitrate at the port of embarka- 
tion and its amount shall be fixed by special decree, ac- 
cording to the changes in the market. No loan can be 
granted if the nitrate offered as security is subject to 
previous loans. 

Art. 3. The loan shall be granted by means of drafts 
drawn within the country, at 6 months date, on the Direc- 
tor of the Treasury. 

Art. 4. The drafts shall be guaranteed by nitrate in 
the proportion of one Spanish quintal to six paper pesos, 
if the nitrate is at the plant, or one Spanish quintal per 
seven and one-half pesos paper, if the nitrate is on the 
coast; or whatever quantity is fixed upon according to 
Article 2 of this decree. 

Art. 5. The security shall be recorded in a private 
document which shall be signed, together with the draft, 
by the producer and, as representative of the Treasury, 
the collector of customs or the nitrate commissioner, de- 
pending upon whether the security is held at the port of 
embarkation or at the plant. 

If the loan is effected in Santiago or Valparaiso, the 
representative of the Treasury shall be the Director of 
the eee or the Superintendent of Customs, respec- 
tively. 

There should be stated in writing in the document of 
hypothecation : 

1, The date of the loan. 

2. The amount. 

3. Number of Spanish quintals of nitrate offered as 
security. 

4. Quality of nitrate and its technical content. 

5. Location of nitrate offered as security. 

6. Date upon which insurance policy on account of 
the Treasury expires, amount of insurance and name of 
Chilean company with which insured. 

7. Full name and address of the debtor. 

Art. 6. Not more than half of the loan may be 
granted in the equivalent amount in pounds sterling, pro- 
vided that it is repaid in the same currency. The President 
of the Republic shall authorize, in each particular case, the 
loans which shall be made in accordance with this article. 

Art. 7. No draft will be accepted unless accompanied 
by the document in which is recorded the nature of the 
security. Said document shall remain in the possession 
of the Commission of Nitrate Auxiliaries. The Director 
of the Treasury shall accept the drafts provided that the 
written application, as well as the former requisites, bears 
the approval of the Commission of Nitrate Auxiliaries, 
which the present decree establishes, and he shall record 
in the office of the notary of the Treasury the document 
-, —pamaaae according to Article 815 of the Commercial 
Code. 

Art. 8. Only the national banks having a paid capi- 
tal of 10,000,000 or more paper pesos, which have dis- 
counted the drafts referred to in Article 3 of this decree, 
may withdraw from the Office of Fiscal Emission fiscal 
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bills guaranteed by the drafts, in addition to the guarantee 
described in the second paragraph of Article 1, law No. 
3,795 of September 13, 1921. 

The bills returned to said banks in cancellation of the 
notes, as they mature, shall be handed by the banks to the 
Office of Fiscal Emission which shall proceed to in- 
cinerate them with due legal formalities. 

The banks to which the present article refers may 
collect on nitrate loans interest not exceeding 1 per cent 
of that which they pay the Treasury and may receive 
for these operations no commission whatsoever. 

Art. 9. The obligations contracted by the banks for 
the withdrawal of bills guaranteed by the nitrate drafts 
shall earn interest at a rate to be fixed by the President 
of the Republic in the same decree in which he fixes the 
amount of the loans. 

Art. 10. The Office of Fiscal Emission shall publish 
weekly in the Diario Oficial a statement of the quantity 
of bills issued, as well as of those returned, according to 
law No. 3,795 of September 13, 1921. 

Art. 11. The loans granted to the producers must be 
cancelled within six months. This period may be re- 
newed, however, for one additional term of six months, 
provided that the guarantees of the obligation are main- 
tained. 

Art. 12. Nitrate pledged as security may not be ex- 
ported without previous payment of the nitrate loan to- 
gether with the export duties. Nitrate pledged as security 
may not be withdrawn from the warehouses of the oficinas 
without authorization from the Commission of Nitrate 
Auxiliaries, after a report from the fiscal delegate who 
shall have charge of the pledged nitrate at the plant. 

Art. 13. The producers may make partial payments 
on the loans which they have received, and in such a case 
they may diminish the amount of their security in pro- 
portion to the amounts paid. 

Art. 14. The customhouses of Pisagua, Iquique, 
Tocopilla, Antofagasta, and Taltal shall carry a special 
account of the amounts collected and shall telegraph to 
the Ministry of Finance and the Director of the Treasury 
information regarding each payment received as nitrate 
is exported. These payments shall be used exclusively 
for the cancellation of the respective drafts, for which 
purpose the Director of the Treasury shall open a special 
account with a bank of the first class, in which said pay- 
ments shall be allowed to accumulate until they have 
reached the total value necessary for the cancellation of 
the drafts. 

Art. 15. A Section of Nitrate Auxiliaries shall be 
established in the Ministry of Finance and shall be in 
charge of a secretary-accountant, with an annual salary 
of 10,000 pesos. This office shall keep the books and 
documents which the Commission of Nitrate Auxiliaries 
shall determine and shall open an account with each pro- 
ducer of loans received, of payments, and of cancellations. 

Art. 16. There shall be formed a Commission of 
Nitrate Auxiliaries made up of the Director of the 
Treasury, the Director of Accounts, the Director of In- 
ternal Revenue, the sub-secretary of Finance and the 
head of the Nitrate Division of the Ministry of Finance 
The secretary of this commission shall be the secretary- 
accountant of the Section of Nitrate Auxiliaries. This 
commission shall attend to the carrying out of the laws 
relative to nitrate auxiliaries and of the present decree. 

It shall consider the applications of the producers and 
after studying them shall approve those whose docu- 
ments are in accordance with legal and governmental regu- 
lations. 

It may determine, when it seems fitting, what loans 
shall be granted by partial payments, and shall name the 
amount and date of each partial loan. It shall determine 
the form of bookkeeping to be done in the Office of Nitrate 
Auxiliaries, and may address the Officials charged with 
carrying out the laws above-mentioned and the present 
decree, offering any opportune suggestions as to the pro- 
tection of fiscal interests. 

This commission shall meet at least once a week in 
the Ministry of Finance, shall be presided over by the 
Director of the Treasury, and a quorum shall consist of 
three of its members. 

Nore: Ina later decree, the place to be filled by the 
Director of the Treasury in the above commission was 
assigned to the Fiscal Treasurer of Santiago. 


P. J. E. 


Colombia 
(a) Legislation, 1921 

Law 4, August 31, (Diario oficial No. 17858, Sept 
Sth) provides that oil companies must furnish hygienic 
quarters and suitable food for employees and carry out 
necessary sanitation works; they must provide at least 
one doctor for each 400 laborers and maintain hospitals 
and laboratories (Articles 1-3). Medical treatment 
and at least two months’ extra pay must be given to all 
employees leaving service by reason of injury or ill- 
ness (Article 4). Government Medical Inspectors are 
provided for (Articles 5, 6). 

Law 20, November 2 (D. O. No. 17964, November 
24). On General Storage Warehouses. 

This law supplies defects in Colombian legislation, 
which previously contained no provisions in regard to 
warehouses or negotiability of warehouse receipts, and 
also improves the remedy for pledges, in case of ware 
housed merchandise, a judicial action no longer being 
required for foreclosure, but forced sale may be had 
at the warehouse upon notice. The law in many re- 
spects follows the Argentine law, especially in the adop- 
tion of the dual instrument, viz. the warehouse receipt 
proper, by endorsement of which title is transferred, 
and the “warrant” (in the Colombian law however 
called, more appropriately, bono de prenda, i. e. bond or 
instrument of pledge) endorsement of which creates 
a lien as security for loans. 

The documents issued by the warehouse are 
“transferable by endorsement and serve to prove the 
storage of the merchandise, or the loan made on the 
security thereof” (Article 1). General Storage Ware- 
houses shall be considered as credit institutions, sub- 
ject to Government inspection in conformity with Law 
51 of 1918, and their by-laws and regulations must be 
approved by the Government; none can be established 
with a capital less than $100,000, of which at least one- 
third must be paid-up (Articles 2 and 3). Two classes 
of documents are issuable: the warehouse receipt 
proper (certificado de deposito) and the instrument of 
pledge. The “receipt” represents the merchandise and 
is destined to serve as the instrument for alienation, 
transferring to the acquirer thereof the property in the 
merchandise. The “bond” of pledge represents the 
loan contract with the consequent security of the mer- 
chandise stored and confers the rights and privileges 
of a pignatory credit. (Article 4). The “certificates” 
and the “bonds” must be issued together, but in sep- 
arable form, out of a stub-book, and numbered con- 
secutively (Article 9). No receipts can be issued ex- 
cept the merchandise be free and clear of encumbrances 
and attachments: an encumbrance or attachment of 
which notice shall not have been given to the warehouse 
prior to the issuance of the receipts shall be deemed 
non-existent (Article 8). The certificate and bonds can 
be transferred by endorsement, jointly or separately. 
The endorsement of the bond only is equivalent to a 
pledge of the merchandise to the assignee, the endorse- 
ment of only the certificate confers the right of dis- 
posing of the merchandise upon the condition of paying 
the credit secured by the bond (Article 10). The first 
endorsement of the bond, to be valid, must be registered 
or noted on the stub-book of the warehouse and on the 
certificate (Article 11). Payment of the credit may 
be made or anticipated by the holder of the certificate 
by depositing the sum necessary with the warehouse 
(Article 13). Protest must be made for non-payment 
and, in such cases, the merchandise, after specified 
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notice, may be sold at public auction at the warehouse 
(Articles 13-15). A personal action against prior 
endorsers lies only for the deficiency or in certain 
special cases (Article 16). The warehouseman’s lien, 
with right of sale without need for judicial process, is 
recognized (Article 18). A stamp tax of 20 centavos 
on certificates and 40 centavos per $100 on “bonds” is 
imposed (Article 24). Authority is given for Execu 
tive regulations (Article 25). Other articles cover 
form of receipts, insurance, subrogation, fines and pen- 
alties, redemption prior to foreclosure sale, right to 
remove deleterious merchandise, partial payments, lost 
instruments, splitting receipts, and application of Title 
14 of the Commercial Code. 

Law 21, November 2, (D. O. No. 17972, Novem- 
ber 9) again freely permits the export of gold, upon 
payment of the export duties (Article 1). The issue 
of any kind of instruments of credit which by reason 
of amount or form may serve as currency is pro- 
hibited. Such instruments heretofore issued must be 
positively amortized within the terms prescribed by the 
contracts authorizing them and the Government may 
not grant any extension of time (Article 2). This 
last provision refers to the “cedulas” issued by the 
Treasury and private banks which have been circulat- 
ing as money. 

Law 24, November 5 (D. O. No. 17976, Novem- 
ber 11). Crop Lien and Chattel Mortgage Law 
( Prenda agraria. ) 

A decided improvement on the law, which previ- 
ously did not permit of such security. The contract of 
prenda agraria instituted by this law as special secur- 
ity for loans in money, is subject to the law of pledge 
in general when not in opposition with the present law 
(Article 1). The lien can be constituted on machinery, 


tools and implements; on live stock, the products 
thereof, and moveable property destined for rural in- 
dustry; “fruits” of any kind, pendent or standing, or 
after separation from the plant, also lumber, the prod- 
ucts of mining and of national industry (Article 2). 
In the case of fixtures, consent of mortgagees is re- 
quired (Article 3), and in all cases of prior pledges 


of the same property (Article 5). The pledge may be 
constituted by public or private instrument, but, as to 
third parties, must be registered; the Registrar issues 
a certificate of pledge to the creditor (Articles 6, 7, 
9, 11). The crop which has been duly pledged does 
not pass with a sale of the realty unless the purchaser 
pays the loan (Article 8). The pledged property can- 
not be removed without the consent of the creditor 
or sold without paying the loan (Articles 10,13). The 
certificate of pledge is transferable by endorsement, 
but the endorsement, as to the debtor and third parties 
must be registered: the debtor and the endorsers are 
liable in solido for the amount of the loan, interest and 
collection costs (Article 12). The lien lapses in two 
years, unless suit thereon is brought (Article 14). 
Summary execution suit can be brought in rem against 
the property or im personam against the debtor and 
endorsers ; but to preserve rights against endorsers, suit 
must be brought within thirty days after maturity ; and 
the only admissible defences are: falsity of the docu- 
ment in whole or in part; payment; and error in ac- 
count (Articles 16, 18, 19). Taxes are a prior lien 
(Article 17). The creditor has the right of inspection 
and the contract may provide for periodical reports 
by the debtor (Article 20). The law, unfortunately, 
does not conform to modern commercial requirements 
in that it does not permit foreclosure except by resort 


to the courts and expressly provides that any agree- 
ments authorizing the creditors to appropriate the 
pledge other than by judicial sale or implying a waiver 
by the debtor of the legal formalities of an execution 
suit, in case of non-payment, are null and void 
(Article 21). Penal sanctions are provided in case of 
conversion, fraud or abandonment of the pledged prop- 
erty in his possession by the debtor (Article 23, 24). 

Law 25, November 8, (D. O. No. 17978, Novem- 
ber 12) authorizes, inter alia special tax assessments 
for local public improvements—an innovation in the 
Colombian tax system. Other articles of the law refer 
to sundry public improvements of interest, and to 
municipal taxes. 

Law 26, November 8, (D. O. No. 17978, Novem- 
ber 12) enacts sundry measures for the development 
of the Choco Territory. Jnter alia, the obligation is 
imposed, under penalty of fine, on mining companies 
and other industrial enterprises to furnish their labor- 
ers with free hospital and medical service: laborers in- 
capacitated by illness or accident cannot be dismissed 
until convalescent or upon payment of two months’ 
wages and free transportation to the nearest town 
where there is a doctor and hospital ( Articles 6, 10). 

Law 37, November 19, (D. O. No. 17998, Novem- 
ber 24) imposes compulsory life insurance of all em- 
ployees receiving up to $2,400 a year annual salary or 
wages, by all industrial, agricultural and commercial 
enterprises whose pay roll exceeds $1,000 a month. 
The National and Departmental governments are obli- 
gated to insure with national companies, if premiums 
and other terms are equally favorable as those offered 
by foreign companies. 

Law 48, December 6, (D. O. No. 18015, December 
7) abolishes telegraphic censorship in time of peace; 
and regulates franking privileges: Article 5 provides 
that any telegram containing accusations, insults or at- 
tacks against the authorities or private persons or which 
attempts to perturb public order must bear the full 
signature of the sender, who must be identified at the 
telegraph office. 

(b) Court Decisions 


The Supreme Court in Resolution No. 9, August 
26, 1921, (Diario Oficial No. 17886, September 21, 
1921) upheld, by a vote of 5 to 4, the constitutionality 
of Article 4 of the Fiscal Code of 1912, and Articles 
7,12, 13 and 17 of the Oil Law No. 120 of 1919. The 
effect of the provisions of these articles is that oil 
deposits in public lands patented after October 28, 1874 
(the date the Fiscal Code of 1873 went into effect) 
belong to the Nation, and not to the owner of the soil 
to whom the public lands were granted. The claim of 
the plaintiffs was that these provisions affected the 
vested rights of the owners of such former public lands 
to the oil deposits. The reasoning of the Court against 
this claim is as follows: in addition to the express 
reservation to the Nation by Articles 1116 and 1117 of 
the Fiscal Code of 1873 of mines and deposits of coal 
and of guano and similar fertilizers in public lands, 
Chapter 15, Title 10 of said Code provided (Article 
939) that in every grant of public lands, the owner- 
ship of public lands is transferred to the grantee with 
all appurtenances and products, except saline springs, 
rock salt and other appurtenances and products, which 
are by law national property, the ownership of which 
has been reserved by the Union. The Fiscal Code of 
1873 in various articles declared that to the Govern- 
ment belonged salt mines, including salt springs, mines 
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of precious metals discovered in public lands, emerald 
mihes possessed and exploited by the Government prior 
to the issuance of the Code, coal and guano deposits 
and those covered by Article 1126 which reads: 

Mines of copper, of iron and other non-precious 
metals, of sulphur and others not expressed in this Title, 
discovered on public or nationally-owned lands, also belong 
to the Union, and the analogous provisions contained in 
the foregoing chapters and in the Code of Development 
(Fomento) shall be applied to the exploitation, lease, ad- 
judication etc., thereof, 

Consequently, none of the mines in question passed 
with a grant of public lands, but were reserved by the 
Nation to be exploited by lease, contract or adjudica- 
tion. It does not follow that, because upon grant, 
former public lands become private property, the own- 
ership of mines discovered in the subsoil also are 
private property. 

The Court also combats the argument that by the 
adoption (Lam 38 of 1887) of the Mining Code of 
Antioquia for the entire nation, asphalt, petroleum 
and other mines became the property of the owner of 
the soil; said Code (Article 1) provided that emerald, 
rock salt, gold, silver, platinum and copper mines 
belong to the Nation or State: all others, of any class 
whatsoever, to the owner of the land. This was not, 
the Court decides, an implied repeal of the former 
reserves established by the Fiscal Code, for the pro- 
visions are not necessarily inconsistent. 

Three dissenting opinions were filed. One of 
them is based on the argument that there is a distinc- 
tion between mines of national ownership, which can 
be granted away or adjudicated to private individuals 
e. g. those of precious metals and those which in addi- 
tion to being nationally owned are also reserved by 
the Nation and cannot be alienated e. g. coal mines. 
The latter require an express reservation and the Fiscal 
Code of 1873 made no such express reservation of oil 
deposits. It also points out that if the thesis of the 
majority is correct, rock, silicates, slate, gravel, lime, 
sand, etc., on former public lands granted since 1873 
belong not to the owner of the land, but to the Nation. 
The other dissenting opinions held to the views re- 
spectively that, even granting to Articles 1126 and 939 
of the Fiscal Code the effect given to them by the 
majority, the law was changed by Article 42 of Law 
292 of 1875 or by Law 102 of 1876, respectively, and 
by Law 38 of 1887. The decision it is noted does not 
close the door to further litigation on the part of the 
owners of lands so granted. P. J. E. 


Costa Rica 
Legislation, 1921 
Executive Decree 45, December 14, (La Gaceta 
No. 278, December 15) subjects fire insurance policies 
to the supervision of the State Insurance Superin- 
tendent. Applicants for insurance must first obtain 
the approval of the Insurance Department of the 
amount to be insured: and continuous inspection to 
prevent over valuation is provided for. oh 


Cuba 


Cuba, because of its economic and political diffi- 
culties, during the past year has not enacted any legis- 
lation affecting its substantive law in a manner of 
interest to general practitioners. There is a great deal 
of new important legislation proposed and now under 
consideration, which has been suggested to correct the 









existing conditions, but such proposed legislation has 
not as yet taken a sufficiently definite shape to warrant 
reporting. 

The Cuban Government in August, 1921, sent a 
Commercial Mission, headed by Mr. Sebastian Gela- 
bert, Secretary of the Treasury, to Washington, D. C., 
in order to treat with the United States Government 
respecting tariff on Cuban products, particularly sugar, 
levied under the Emergency Tariff Act and the pro- 
posed Fordney Tariff Bill, both of which were con- 
sidered as not only disastrous to Cuban industry but 
violative of the Treaty of Commercial Reciprocity be- 
tween the United States and Cuba and as a radical 
departure in the political and economic policy of the 
United States towards Cuba. 

Executive Decree, dated March 2, 1922 (Gaceta 
Oficial No. 54 of March 6, 1922) regulates contracts 
respecting agricultural finance, colonization and grind- 
ing of sugar cane. 


Ecuador 
Legislation, 1921 

Decree of October 3 authorizes the Executive to 
contract one or more loans in dollars or pounds ster- 
ling up to the equivalent of 100 million sucres (at par, 
$48,000,000 approximately ). 

Decree of October 8 imposes a tax on imports 
by the River Guayas of 20 centavos on every 46 kilos of 
merchandise, proceeds to be assigned to dredging the 
river or for a loan therefor. 

Decree of October 15 extends the 3 sucre export 
tax (Decrees of December 20, 1912 and October 13, 
1915) per quintal on cocoa, until December 31, 1925, 
for the Cocoa Planters Association budget and debts. 
under Government supervision. 

Decree of October 21, for the development of in- 
dustries, authorizes the Executive to make contracts 
for the establishment of new industries, granting con- 
cessions exempting from fiscal and municipal taxes on 
machinery, raw or manufactured material, for a term 
of ten years, and from all “Additional Taxes’’ on capi- 
tal. Similar concessions may be granted to established 
industries. 

Petroleum Law of October 18, 1921.—Under the 
term hydrocarbons for the purposes of the law are 
comprised all mineral oils, natural gases, bitumens, 
asphaltums, waxes and other derivatives of petroleum 
(Article 1). The ownership of deposits or beds of 
hydrocarbons is reserved by the State, the Executive 
being empowered to grant leases for terms not ex- 
ceeding 20 years from the date exploitation work be- 
gins, and to renew them for a further 10 years; a 
tax or royalty of not less than 5% or more than 12% 
of the gross product is payable in kind or in money at 
the option of the Government: the tax is increased one 
unit for every ten years of exploitation, not however 
to exceed the maximum (Article 2). In addition, a tax 
is payable in advance on leases in public lands ranging 
from 20 centavos the first year to one sucre (at par 48 
centavos approximately) per hectare (Article 3). 
The procedure for obtaining leases is by application to 
the Ministry of Public Works, publication in the 
Registro Oficial, survey and contract, and registration 
of the contract (Articles 4, 7, 10, 11). Leases may be 
for areas not greater than 5,000 or less than 500 liec- 
tares (except where the available area in a zone is 
less) ; and the total area in the various cantons of one 
province cannot exceed 15,000 hectares (Article 8). 
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Leases may be granted to foreigners as well as to 
natives, but in case of foreign companies, a legal repre- 
sentative or manager with full power of attorney must 
be appointed (Articles 8, 9). Authorization by the 
Executive is required for assignment or subletting, 
both of which to, as well as any partnership with, a 
foreign government or public corporation are pro- 
hibited under penalty of forfeiture (Article 12). Gov- 
ernment supervision for efficient operation as well as 
for compliance with the lease, and price-fixing for local 
sale and yearly reports, are provided for (Articles 13, 
15, 19). Fifty per cent of the professional men and 
laborers must be of Ecuadorean birth (Article 16). 
Books of account must be kept in Spanish and in ac- 
cordance with the requirements of the Commercial 
Code (Article 19). Renewals of leases are to be sub- 
ject to the laws at the time of renewal (Article 20). 
In addition to other causes for forfeiture, such as vio- 
lation of the law after notice to comply, the lease is 
subject to forfeiture for non-payment of taxes within 
three days after demand; failure to work within four 
years of the grant; or suspension of work for three 
months, except in case of vis major. The concession 
may also be voluntarily relinquished (Article 21). 
Capital invested under a lease is exempt from tax for 
20 years (Article 22). Rights of way for pipe lines 
and other easements are provided for, either in con- 
nection with leases or independently ( Articles 23, 24). 
Upon termination of the lease the concessionaire can 
remove his equipment, except in case of forfeiture 
when it escheats to the State (Article 25). Oil leases 
do not comprise other mineral products (28). The 
Mining Code is applicable in all matters not covered 
by the present law (30). The previous transitory laws 
of October 18, 1919, and November 25, 1920, are re- 
pealed; the Special Decree of 1920, however, to con- 
tinue as to the Eastern Regions of the Republic, and 
special concessions being permitted in the province of 
I’smeraldas in favor of municipal public works con- 
tractors who supply the necessary funds for such 
works (Articles 31, 32, 34). Article 33 governs the 
rights and obligations of holders of titles granted under 
the Mining Code and former laws. 

(Note: A translation of the foregoing law was 
published in the West Coast Leader, Lima, Peru, No- 
vember 16, 1921.) P. J. E. 


Mexico 

In common with the other countries of Latin 
America whose legislation it falls to me to review, there 
has also been, during the past year, a dearth of new 
matter suitable for comparative study. Such matter as 
there is to notice consists, not of legislation by the Mex- 
ican Congress, but principally of Executive Decrees by 
the President of the Republic, who has been invested 
with the most important functions of legislation, par- 
ticularly in the domain of national finance. 

Decree of December 7, 1921 (Diario Oficial Dec. 
10, 1921), removes some of the burdens on mining 
operations which have been the cause of no little com- 
plaint. This Decree amends Art. 16 of the Law of 
June 27, 1919, and provides: “The States cannot im- 
pose taxes on mining property or on the exploitation or 
production of mines, beyond a single impost which 
may not exceed 2 per cent of the value of the metals 
or ores,” hence all other of the numerous contributions 
are prohibited. 

Decree of November 29, 1921 (Diario Oficial, De- 
cember 29, 1921), recites that the President, “taking 





into account the international obligations contracted by 
the Mexican Republic, and for the purpose of avoid- 
ing confusion in the public services,” is pleased to 
decree: 

“Beginning on the first day of January, 1922, the 
hours in the Mexican United States shall be counted 
from 1 to 24, beginning at midnight, mean time.” Be- 
ginning on that date, the base meridian of 105 degrees 
West of Greenwich is adopted from Lower California 
to the States of Veracruz and Oaxaca, inclusive, and 
for the rest of the country that of 90 degrees West. 
The service of the new time is delegated to the De- 
partment of Agriculture and Fomento, and the signals 
are to be given at 12 o’c. M. as the 105th degree West 
longitude. 

A Law of December 31, 1921, creates a very useful 
mechanism in the administration of justice in the Fed- 
eral Courts, being the establishment of “Public Defend- 
ers” (Ley de Defensores de Oficio) for criminal cases. 
This “Official Defense” is entrusted to a Chief of De- 
fenders and a corps of assistants “of such number of 
defenders as may be necessary, in the judgment of the 
Supreme Court of Justice, according to circumstances” ; 
the Supreme Court being invested with the appointment 
of these officials. 

It is provided that “the official defenders shall 
undertake the defense of criminals who have no de- 
fender of their own selection, when they so request or 
when the Court designates them for the purpose” ; 
they shall also secure the evidence and take other steps 
necessary for the most effective defense; and under 
their strictest responsibility they shall conduct the de- 
fense of their clients through all the recourses permitted 
by law, necessary to “a compiete and efficient defense,” 
including proceedings for pardon and parole. The 
public defenders are prohibited from engaging in pri- 
vate practice, except in their own cases and in behalf 
of near relatives. The public defenders shall be paid 
a just fee to be fixed in each instance by the Court. 

Decree of January 12, 1922 (D. O. Jan. 23, 1922), 
amends the Decree of July 6, 1917, Article 2, section N, 
imposing a Federal Tax on the use and development 
of public waters; and revokes the Decree of Septem- 
ber 8, 1921, on the subject. 

Decree of January 28, 1922 (D. O. Jan. 28, 1922), 
establishes detailed Regulations for the Issuance and 
Amortization of the Public Agrarian Debt. 

Decree of March 15, 1922 (D. O. March 21, 1922), 
amends Arts. 51 and 52 of the Law of Mining Taxes, 
of June 27, 1919. These Articles relate to the ex- 
portation of certain mining products, and provide for 
invoices and their issuance by the proper officials. 


J.W. 


Panama 

1. Special Commission to Prevent Contraband. 
—A special commission of three members has been 
appointed by the President for the purpose of prevent: 
ing the entrance of contraband articles into the Re- 
public. The expenses of the commission are being 
paid by certain special mercantile taxes. 

2. New Property Taxes.—A land tax has been 
placed upon all cultivated rural lands, same amounting 
to three one-thousandths of their value. 

3. Defense Bonds.—An issue of national defense 
bonds for the sum of 500,000 balboas ( balboa—$1) has 
been authorized, and the bonds placed on the market at 
par. They bear interest at the rate of 8% per annum, 
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and will mature on March 10, 1932, unless subsequently 
redeemed by the Government. 

4. Import Tax on Rice and Coffee—The in- 

crease of import taxes on rice and coffee has been sus- 
pended, as being contrary to the Taft convention. The 
sugar taxes, however, are in no way affected, as they 
protect the sugar industry of Panama. 
5. National Bank.—The charge over many gov- 
ernment revenues has been given to the National Bank 
of Panama, whose main office is in Panama City, with 
branches in many of the towns in Panama. Under the 
contract, the bank is to hold on deposit funds from 
import duties, consular fees, and other government 
money, when deposits are made under official govern- 
ment order. Interest will be paid by the bank on these 
deposits. The bank further has agreed to see that no 
government money will be invested in any enterprises 
except those which are supported by good security ; 
and to create a loan section and enlarge the local and 
foreign business. In return for its services the govern- 
ment agrees to pay the bank certain rates, ranging from 
one-half to three-fourths of one per cent, on payments 
made for the governmental treasury or on sums with- 
drawn from deposit. The bank pays $3,000 a year 
to the government for the services of a bank counselor, 
whose business it is to examine the accounts of the 
bank. The government is to do all its foreign banking 
business through the bank. 

The contract is good until June 30, 1925, and may 
be renewed. 

6. Labor Union Incorporated—The “Unidn 
Obrera Panamefia Latina Americana de la Zona del 
Canal” has been granted incorporation by the govern- 
ment of Panama. 

7. Retail Sale of Liquor—The Treasury De- 
partment has issued a decree prohibiting the retail sale 
of liquors in hotels, restaurants, or establishments 
which do not import and sell liquor wholesale. Certain 
exceptions are made in the cases of wine and beer. 
Heavy fines are placed upon those who violate this 
decree. Ww, &. P. 


Peru 
Legislation, 1921 


Law 4208, January 15, (El Peruano, Semester I, 
No. 71, April 1) provides for the appointment by Con- 
gress of special judges for criminal proceedings arising 
out of revolution. 

Law 4223, January 29, (El Peruano, I 32, Feb- 
ruary 11) Corporations (sociedades) heretofore or 
hereafter founded, whose principal purpose is the 
public welfare, shall possess juristic personality pro- 
vided they own, and are by their by-laws capable of 
acquiring, property and are not maintained by State 
appropriations (Article 1). Their existence as juris- 
tic persons dates from authorization and approval of 
their by-laws (estatuas) by the Government: there- 
after they may perform, acting through their legitimate 
representatives constituted pursuant to the by-laws, all 
civil acts appropriate to the purposes for which they 
have been organized (Article 2). Civil and commercial 
associations (sociedades) and private corporations or 
entities with juristic personality, as also public institu- 
tions or establishments, official corporations or entities 
with juristic personality, shall continue subject to the 
local regimen which respectively regulates them ( Arti- 
cle 3). 

Organic Law of Education, June 30, 1920, pro- 








mulgated by the Executive Power, under authority of 
Law 4004 and 2690 (El Peruano, I Nos. 29-41, Feb- 
ruary 5-22, 1921). See also Executive Decree, Feb 
ruary 26, 1921 (El Peruano, I 48, March 2). 

Law 4225, February 26, (El Peruano, I 54, March 
9) increases the tax on alcoholic beverages. Executive 
Regulations thereof, March 2 ( E1] Peruano, id.). 

Law 4226, March 2, (El Peruano, March 3) sus- 
pends, as to the cities of Lima, Callao and suburbs, 
dispossess proceedings, until September 30 (with au- 
thority to the Executive to extend for one year more), 
except for non-payment of rent, subletting or use for 
other purposes than those authorized by the lease. 

Law 4232, March 14, (El Peruano, | 68, March 
29) abolishes the Departmental Juntas created by the 
law of fiscal decentralization of November 13, 1886; 
the departmental revenues and property passing to the 
municipalities. 

Law 4234, March 14, (El Peruano, | 63, March 
31) amends the Parliamentary Rules of the Legislative 
Houses. 

Executive Decree, April 15, (El Peruano, I 85, 
April 18) in regard to the registration of cattle brands. 

Executive Decree, May 2, (El Peruano, | 141, 
June 24) imposes the duty to keep in cash or invest 
in Peru the entire capital of domestic banks and the 
capital allocated to Peru of branches of foreign banks, 
as well as the total amount of their deposits, it being 
permissible to invest or hold abroad only their other 
assets. The decree also regulates the duties of the 
Fiscal Inspector of Banks. 

Executive Decree, May 28, (El Peruano, | 132, 
June 14) on irrigation. 

Executive Decree, June 11, (El Peruano, I 135, 
June 17) prohibits, under penalty of fine, the extrac- 
tion, destruction or export of archeological objects ; 
special license may be granted, however, by the Execu- 
tive to national or foreign scientific institutions. 

Executive Decree, July 1, (El Peruano, Semester 
II, No. 47, September 2) appoints a Commission to 
revise the Code of Waters. 

Executive Decree, July 23, (El Peruano, II 39, 
August 23) appoints a Commission to draft a Code of 
Agriculture. 

Executive Decree, September 8, (El Peruano, II 
83, October 17) places the inspection of insurance com- 
panies and savings banks under the jurisdiction of the 
Fiscal Inspector of Banks. 

Law 4359, October 10, (El Peruano, II 86, Oc- 
tober 20) approves all acts of the Government from 
March 3, 1921, tending to the preservation of public 
order. 

Legislative Resolution 4383, November 2, (El 
Peruano, II 122, December 2) declares that Article 12 
of the Constitution did not repeal Law 2972, the term 
“pensions” in the law not being comprised within the 
meaning of “salaries and emoluments” as used in the 
Constitution. 

Executive Decree, November 15, (El Peruano, II 
148, December 28) prohibits aircraft from abroad fly- 
ing at a lower altitude than 3,000 meters over any part 
of the national territory and over the “protective zone” 
extending 12,000 meters from the coasts and maritime 
and river banks (Article 1). Any aircraft of another 
nation, of public ownership, contravening the above 
provision, shall be suspected of espionage, may be cap- 
tured by force, and its crew prosecuted (Article 2). 
Official permission may, however, be given in advance, 
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for transit or voluntary descent (Article 3). In case 
of forced descent, the nearest military and_ political 
authorities shall inspect and report as to the cause ; the 
aircraft and its crew may be detained for the effects 
of Article 2. If the descent be found to be justified, 
the craft shall depart immediately after repairs or re- 
fuelling, etc., are completed (Article 4). The owner 
of a foreign aircraft shall be liable for all damages 
caused by its voluntary or forced landing, and the air- 
craft shall be detained until such damages have been 
paid for or satisfactorily guaranteed (Article 5). 


P. JE, 


Salvador 

1. Commercial Travelers’ Convention—On June 
7, 1920, the National Legislative Assembly of the Re- 
public of Salvador approved the Commercial Travelers’ 
Convention, which was concluded between the United 
States and Salvador in Washington, on January 28, 
1919. The convention is intended to encourage mer- 
cantile transactions between the two countries. It 
further removes many restrictions formerly placed on 
commercial travelers. Ratifications were exchanged in 
the city of San Salvador on January 18, 1921. 

2. Importation of American Bank Notes.—lree 
importation of American bank notes is permitted by 
a recent Executive Decree. 

3. Registration of Trade-Marks.—Under the new 
trade-mark law of Salvador, applications for registra- 
tion must be published three times in the official gazette, 
and, if within the ninety days following there is no 
opposition, registration will be granted. From this it 
will be noted that in Salvador ownership of trade- 
marks is based on priority of registration, rather than 
on priority of use as in the United States. An inter- 
esting feature of this law is that ownership of a trade- 
mark passes to the heirs and may be transferred by 
contract. 

4. Fire Insurance Inspection Bureau.—A fire in- 
surance inspection bureau has been established by a 
recent decree. The Bureau is given the power to in- 
spect all fire insurance contracts and approve or dis- 
approve same. It will have supervision over all activi- 
ties relative to fire insurance, including the appraisal 
of property. The decree sets forth certain conditions 
for the issuance of fire insurance, and the fines for 
noncompliance with these conditions. 

5. Delegate to Council of Central American 
Union.—A delegate to the Provisional Council of the 
Central American Union was elected to represent the 
Republic of Salvador, and representatives were ap- 
pointed to the constituent congress of that Union, the 
sessions of which were held in Tegucigalpa, Honduras. 

6. Central American Republic—C onstitution.— 
On September 9, 1921, a political constitution was 
signed at Tegucigalpa by the representatives of Guate- 
mala, Honduras, and Salvador, by which those coun- 
tries are formed into an independent federation called 
the Republic of Central America. 

The principal »features of this constitution are 
those which deal with the boundaries of the new nation, 
the independence and autonomy of the three states 
forming the union, internal and foreign debts, public 
works, commercial taxation, and the validity of judicial 
proceedings between the courts of the different com- 
ponent states. 

The constitution sets forth the rights and duties 
of citizens and nationals, and those of foreigners. The 





duty to vote is made obligatory to men but not to 
women. Suffrage is granted to married women and 
widows over twenty-one years of age, who can read 
and write, and to unmarried women, over twenty-five 
years of age, upon making satisfactory showing of cer- 
tain educational and financial qualifications. The right 
of women to hold public office is limited, 

The inhabitants of the Republic are guaranteed 
the right to life, safety, liberty, and property, and the 
death penalty is abolished. Liberty ot thought and 
speech are also guaranteed. [Education is made com- 
pulsory. 

The new [ederation is to have a republican, popu- 
lar, and representative form of government. This 
government will consist of the legislative, executive, 
and judicial departments. The legislative department 
will be composed of a Senate, consisting of three sena- 
tors and three alternates from each state, and a Cham- 
ber of Deputies, consisting of deputies and alternates, 
elected by popular vote, in numbers proportional to the 
population of each state. 

The specific powers granted to each chamber and 
to the full Congress, and those given to the executive 
and judicial departments, are set forth in the constitu- 
tion. Other integral parts of the instrument are the 
sections governing freedom of the press, civil rights, 
and marital law. 

This Constitution became effective on October 1, 
1921, WwW. Ss. ®. 


Santo Domingo 
Legislation 1920-21 

Sanitary Code, September 10, (Gaceta oficial No. 
3181, December 29, 1920). 

Executive Order 589, December 31, 1920, (Gaceta 
official No. 3190, January 29, 1921). Law of Custom 
House and Ports. 

Executive Order 590, January 2, 1921, (Gaceta 
oficial 3185, January 12) amending the Land Registry 
Law. 

Executive Order 591, January 8, 1921, (Gaceta 
oficial 3185, January 12) repeals Orders 572 and 583 
( Article 1) and prohibits anarchistic or immoral pub- 
lications or speeches (Article 2). Violation constitutes 
a criminal offence against the Government. 

Executive Order 591, January 8, 1921, (Gaceta 
oficial 3189, January 26). Highways and Automobile 
Law. 

Executive Order 596, January 31, 1921, (Gaceta 
oficial 3192, February 5) amending Article 83 of the 
Law of Judicial Organization (of 1908), as to court 
interpreters. 

Executive Order 608, March 7, 1921, (Gaceta 
oficial 3202, March 12). Law to prevent the introduc- 
tion and spread of dangerous communicable animal 
diseases. 

Executive Order 609, March 7, (Gaceta oficial 
3202, March 12) in regard to Directors of Land Reg- 
istry. 

Executive Order 611, March 11, 1921, (Gaceta 
oficial 3203, March 16) sundry provisions to facilitate 
civil proceedings. Suspended by Executive Order 616, 
March 19 (Gaceta oficial 3206, March 26). 

Executive Order 615, March 19, (Gaceta oficial 
3206, March 26). amending the Highways Law (Exe- 
cutive Order 212). 

Executive Order 621, April 27, (Gaceta oficial 
3216, April 30) amending the Divorce Law, to pro- 
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vide for representation of absentee parties by special 
attorney. 

Rules of Court—Regulations as to procedure in 
the Land Courts, April 20, 1921 (Gaceta oficial 3217, 
May 4). 

Executive Order 631, June 2, (Gaceta oficial 
3226, June 4) as to the National Police Force. 

Proclamations of the Military Governor, June 14 
and July 6, (Gaceta oficial 3229, 3237, June 15 and 
July 13) in regard to the proposed Evacuation. See 
also Gaceta oficial No. 3261, October 5. 

Executive Order 636, June 14, (Gaceta oficial 
3230, June 18) amending Order 589, supra. 

Executive Order 638, June 22, (Gaceta oficial 
3231, June 22) as to Registry fees. 

Executive Order 646, July 7, (Gaceta oficial 
3236, July 9) Electoral Law. 

Executive Order 649, July 9, (Gaceta oficial 3237, 
July 13) amending the Treasury (Hacienda) Law, 
Order 563. 

Executive Order 650, July 12, ( Gaceta oficial 3238, 
July 16) amending the Notarial Law in regard to 
qualifications, jurisdiction, fees, etc. 

Executive Order 651, July 12, (Gaceta oficial 
3238, July 16) amending Article 94 of the Code of 
Criminal Procedure. 

Executive Order 653, July 18, (Gaceta oficial, 
3240, July 23) amends Article 84 of the Police Law of 
1911. 


Executive Order 654, July 18, 1921, (Gaceta ofi- 
cial, 3240, July 23) amends sundry articles of the Civil 
Code (Article 55, re registry of births; 77, 79, 81 in 
regard to formalities for burials and sundry cases of 
death) and prescribes certain other formalities in con- 
nection with births and deaths. 

Executive Order 655, July 22, (Gaceta oficial 
3241, July 27) amends Article 4 of Order No. 282, 
Law of Property Taxes. 

Executive Order 664, August 31, (Gaceta oficial 
3252, September 3) amends Articles 311 and 401 of 
the Penal Code and gives jurisdiction to the Alcalde- 
judges in cases thereunder. 

Executive Order 665, September 2 (Gaceta oficial 
3253, September 7). Law as to inscription and tran- 
script of real estate documents, repealing in regard 
thereto parts of Law of May 20, 1885, and Articles 
19, 33 and 36 of Law of June 21, 1890 (Mortgage 
Registry Law), and Executive Order 638. 

Executive Order 671, September 19 (Gaceta ofi- 
cial 3259, September 28). Chattel Mortgage and Crop 
Lien Law, amending Order 291. 

Executive Order 675, October 5, (Gaceta oficial 
3262, October 8) amending the Law of Eminent 
Domain, Order No. 480, in sundry minor particulars. 

Executive Order 676, October 6, (Gaceta oficial 
3263, October 12) authorizing fines and attendance by 
force on witnesses in criminal cases who fail to obey 
subpoenas. 

Executive Order 681, October 22, (Gaceta oficial 
3267, October 26) amends the Property Tax Law 
(Executive Order 282). 

Executive Order 682, October 27, (Gaceta oficial 
3268, October 29) modernizes Article 110 of the Code 
of Commerce as to the essential requirements of a bill 
of exchange; and amends also Article 618 so as to 
provide that counsellors at law in commercial courts do 
not need a special written power of attorney: others 
than members of the bar do. 

Executive Order 683, October 27, (Gaceta oficial 










3270, November 5) provides that each court of appeal 
shall consist of three, intsead of five, judges and 
amending Law of Judicial Organization and Appeals 
Procedure of June 2, 1908. 

Executive Order 689, November 30, (Gaceta ofi- 
cial 3278, December 3) amends the Water Law, Execu- 
tive Order No. 318. 

Executive Orders Nos. 691 and 700, December 
6 and December 27, 1921, (Gaceta oficial 3280, Decem- 
ber 10, 3287 January 4) amend the law of Land 
Registration. 

Executive Order 699, December 22 (Gaceta oficial 
3285, December 28). Insolvency Law. The law 
semble is applicable only to traders (Article 1 defina- 
tion of debtor). The law covers three classes of pro- 
ceedings—suspension of payments by a debtor whose 
assets exceed his liabilities (Chapter 1, Articles 2-20), 
insolvency, for honest debtors (Chapter 11, Articles 21- 
36) and bankruptcy (qutebra or bancarrota), (Chapter 
III, Articles 37-83, 93) which may be simple or fraud- 
ulent. Suspension of payments contemlpates a com- 
position with creditors ; insolvency, a discharge with or 
without a composition with creditors ; these are volun- 
tary proceedings: bankruptcy is an involuntary pro- 
ceeding with liability to imprisonment and without 
the benefit of discharge. The law provides for the 
appointment by the Executive of one official referee 
(Relator) and one Receiver (Depositario) for each 
judicial district. tJ: ie 





Book Review 


“EXTRATERRITORIAL CASES,” by Charles S. Lob- 
ingier, Judge of the United States Court for China— 
Government Bureau of Printing, Manila. Price $6.00. 

Apropos of the widespread interest in Far Eastern 
subjects and especially in Extraterritoriality, a volume 
which has just come from the press and which em- 
bodies the work of our extraterritorial court in China 
during the first fourteen years of its existence deserves 
more than passing mention. The book is entitled “Ex- 
traterritorial Cases” and was compiled and edited by 
Judge Charles S. Lobingier who has presided over the 
United States Court for China during the past eight 
years. 

The book contains a full report of the decisions 
of that court from its beginning, also of those review- 
ing the same by the Court of Appeals and the leading 
cases decided by other courts on questions of extra- 
territoriality. It is thus a complete case book on the 
subject and should prove especially opportune now that 
the whole scheme of extraterritoriality is to be ex- 
amined by a commission with the view to determining 
whether conditions in China are such as to warrant 
its early abolition. 

The book was printed at the government Bureau 
of Printing, Manila, and is a model of law reporting. 
The text is in large clear type with all quotations in 
small size and all citations in foot-notes. There is a 
copious and logically arranged index and a valuable 
table of references including all statutes chronologically 
arranged, which are cited in the opinions of the court. 
On the whole the work will be needed by any one desir- 
ing to investigate the subject of which it treats and 
reflects great credit upon the administration of Judge 
Lobingier who attended personally to all the details 
of publication including the laborious task of proof 
reading. 

CrAWForD Morrison Bisuop. 
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German Bibliography for 1921—Survey of Dutch Legislation During Recent Years—Recent 
Spanish Works on Legal Subjects—Swiss Legislation for 1921 Shows 
Changes in National and Cantonal Constitutions 





Germany 
Bibliography, 1921 
Collection of Laws 


Sartorius, Carl: Sammlung von Reichsgesetzen u. 
Verordnungen staats-u. — verwaltungsrechtlichen 
Inhalts (74 Nummern). Textausgabe m. An- 
merkungen u. Sachregister. 5 véllig neubearbeitete 
Aufl. Munchen, Beck, 1921. 684 p. (M. 30.) 


Jurisprudence 


}aumgarten, Arthur: Die Wissenschaft vom Recht u. 
ihre Methode. I. Die theoretische Grundlegung. 
Tubingen, 1920. Mohr. 403 p. (M. 28.) 

Fischer, Otto. Einfiihrung in die Wissenschaft v. Recht 
u. Staat. Miinchen, Beck, 1920. 249 p. (M. 17.) 

Gareis, Karl von: Rechtsenzyklopadie u. Methodologie 
als Einleitung in die Rechtswissenschaft. 5. neu- 
bearbeitete Aufl. m. Zusatzen v. Leopold Wenger. 
Giessen, Roth, 1921. 251 p. (M. 20.) 

Kornfeld, Ignatz: Allgemeine Rechtslehre u. Jurisprud- 
enz. Berlin, Rothschild, 1920. 235 p. (M. 10.) 

Schlegelberger u. Hoche: Das Recht der Neuzeit. Ein 
Fuhrer durch das geltende Recht Deutschlands aus 
d. Zeit v. 1914-1921. Berlin, Vahlen. (M. 18.) 

Schmidt, R.: Einfitthrung in die Rechtswissenschaft. 
1. Teil: Anfangsbegriffe der Rechtslehre u 
Grundziige d. geltenden Rechts. Leipzig, Meiner 
424 p. (M. 45.) 


Philosophy of Law 


Binder, Julius: Recht und Unrecht als Grundlage der 
Staatswirksamkeit Erfurt, Keyser, 1921. 32 p. 

Ihering, Rud. von u. Oertmann, P.: Die Jurisprudenz 
des taglichen Lebens. Eine Sammlung von Vor- 
fallen d. gewohnlichen Lebens anknipfender 
Rechtsfragen. 14. Aufl. Jena, Fischer, 1921. 
(M. 19.) 

Mezger, Edmund: Sein und Sollen in Recht. 
gen, Mohr, 1920. 106 p. 

Wenzel, Max: Juristische Grundprobleme. 1: Der 
Begriff des Gesetzes. Zugleich eine Untersuchung 
z. Begriff d. Staats u. Problem d. Vélkerrechts. 
3erlin, Diimmler, 1921. 529 p. (M. 35.) 


History of Law 


Fehr, Hans: Deutsche Rechtsgeschichte. Band lo der 
Grundrisse der Rechtswissenschaft. Berlin, 
Vereinigung wissen. Verleger, 1921. (M. 38.) 

His, Rudolf: Das Strafrecht des deutschen Mittelalters. 
1. Teil: Die Verbrechen u. ihre Folgen im allge- 


Tiibin- 


meinen. Leipzig, Weicher, 1920. 671 p. (M. 
54.) 
Schréder, Richard: Deutsche Rechtsgeschichte. 2. 


Aufl. v. Heinrich Glitsch. 2 Bande. 
160,90 p. (M. 4. 20.) 


Private Law 


Berlin, 1920. 


Hoeniger, H.: Privatrechtliche Gesetze ausserhalb des 
BGB nebst den Sozialisierungsgesetzen. Tex- 


tausg. Mannheim, Bensheimer. 1921. 474 p. (M. 
24.) 

Nussbaum, Arthur: Das neue deutsche Wirtschafts- 
recht. Berlin, Springer, 1920. 

Schreuer, Hans. Deutsches Privatrecht. Einfiihrung 
in d. geltende biirgerliche Recht m. rechtsver- 
gleichenden Ausblicken. Stuttgart, 537 p. (M. 
99.) 

Civil Law 

Endemann, F.: Lehrbuch des Biirgerlichen Rechts. 8. 
u. 9. volist. neubearb. Aufl. 3. Band, Erbrecht, 1. 
Halfte, 1919. 2. Halfte, 1920. Berlin, Heymann. 
1263 p. 

Fischer, O. und Henle, W. von: Biirgerliches Gesetz- 
buch nebst Einfiihrungsgesetz. Handausgabe mit 
Erlauterungen. 11. Aufl. Miinchen, Beck, 1921. 
1693 p. (M. 65.) 

Fiilster, H.: Grundriss d. Biirgerlichen Rechts in his- 
tor.-systemat. Darstellung nebst prakt. Beisp. 
u. Uebersichtstab. Giessen, Roth, 1921. 227 p. 


(M. 20.) 

Goldmann, E., Lilienthal, L., Sternberg, L.: Das Bir- 
gerliche Gesetzbuch. 3. Bd. Familienrecht. Ber- 
lin, Vahlen, 1921. 507 p. 

Lindemann, O. u. Soergel, Th.: Biirgerliches Gesetz- 
buch nebst Einfithrungsgesetz unter Verwertung 
d. gesamten Rechtsprechung u. Rechtslehre. 
Bearbeitet von Breme, du Chesne, Dreyer, IIling, 
Hahne, Kessler, Niethammer, Scherling, Teich- 
mann. Stuttgart, Kohlhammer, 1921. 2 vols. 
1740 p. (M. 180.) 

Meyer, Paul: Lehrbuch des detuschen Erbrechts. 
Marburg, Elwert, 1921. 7. Lieferung, p. 419-600. 


Industrial Property 


Ehmcke, F.: H.: Wahrzeichen-Warenzeichen. Berlin, 
1921. (M. 25.) 

Teudt, H. Die Patentanmeldung und die Bedeutung 
ihres Wortlautes fiir den Patentschutz. 2. Aufl. 
Berlin, Springer, 1921. 132 p. (M. 36.) 


Commercial Law 


Gierke, Julius von: Handelsrecht u. Schiffahrtsrecht. 
Grundrisse d. Rechtswissenschaft. Herau - 


ben von Fehr u. a. vol. 6. Berlin, 1921. 473 p. 
(M. 40.) 
Merzbacher, S.: Genossenschaftsgesetz. Gesetz betr. 


die Erwerbsund Wirtschaftsgenossenschaften. 4. 
ganzlich umgearb. Aufl. Miinchen, Beck, 1920. 
384 p. (M. 20.) 

Merzbacher, S.: Gesellschaften mit beschrankter Haf- 
tung. Reichsgesetz in der Fassung vom 20. Mai 
1898. 7. neubearbeitete Aufl. Miinchen, Beck, 
1921. (M. 20.) 

Mittelstein, M. u. Sebba, J.: Das deutsche Seerecht. 
Kommentar zum vierten Buche d. Handelsgesetz- 
buches (als Erganzung zu Staubs Kommentar) 
nebst Erlauterungen zu den seerechtlichen Neben- 
gesetzen. Von G. Schaps. Zweite, vollstandig 
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umgearbeitete Aufl. 1. Band, Berlin, 1921. 1041 


>. 

Miiller-Erzbach, Rudolf: Deutsches Handelsrecht. 2. 
Lieferung. Tiibingen, Mohr, 1921. p. 161-402. 
(M. 40.) 

Staubs Kommentar zum Handelsgesetzbuch, bearbeitet 
von Koenig, Pinner u. Bondi. Registerband zur 
10. u. 11. Aufl. Berlin, Verein, wissen. Verleger, 
1921. p. 1539-1663. 

Staubs Kommentar zur Wechselordnung, fortgesetzt 
von J. u. M. Stranz. 9. Aufl. Berlin, Verein. 
wissen. Verleger, 1921. 

Wieland, Karl: Handelsrecht. Band 1: Das kauf- 
mannische Unternehmen und die Handelsgesell- 
schaften. Systematisches Handbuch der deut- 
schen Rechtswissenschaft, begriindet von Karl 
Binding, herausgegeben von Friedrich Oetker. 
3. Abt., 1. Teil, 1. Band. Miinchen, Duncker & 
Humblot, 1921. 854 p. (M. 100.) 


Insurance 


Eichelsbacher, Franz: Reichsversicherungsordnung v. 
19, Juli 1911 nebst Einfithrungsgesetz samt d. 
Erganzungs—bestimmungen unter Berticksichti- 

ng. 
aller Abanderungen. Textausgabe mit Verweis- 
ungen und ausftihrlichem Sachregister. 4. Aufl. 
Munchen, 1921, Beck. 505 p. (M. 20.) 

Stier-Somlo, F.: Reichsversicherungsordnung vom 19. 
Juli 1911 nebst Einfithrungsgesetz. Handausgabe. 
2. bis auf die Gegenwart erganzte Auflage. 
Miinchen, Beck, 1921. 


Labor Laws 


Kaskel, Walter: Das neue Arbeitsrecht, systematische 
Einfithrung. Berlin, Springer, 1920. 323 p. (M. 
39. 60.) 

Potthoff, Heinz: W0orterbuch des Arbeiterrechts. 
Praktisches Handbuch fiir das gesamte Dienstrecht 
der Arbeiter, Angestellten und Beamten. In 
Verbindung mit zahlreichen Fachleuten herausge- 
geben von Heinz Potthoff, Stuttgart, ]. Hess, 1920. 

228, p. (M. 18.) 

Civil Procedure 

Stein, Friedrich: Grundriss des Zivilprozessrechts. 
Tiibingen, Mohr, 1921. 299 p. (M. 50.) 

Volkmar, Erich: Zivilprozessordnung nebst dem 
Gerichtsverfassungsgesetz—, den Einftthrungs— 
Gesetzen, dem Anfechtungs—Gesetz und der 
einschlagigen Kriegs—und Nachkriegs—Gesetz- 
gebung, mit alphabetischem Sachregister. Heraus- 
gegeben von Dr. Erich Volkmar. Mannheim, 
3ensheimer, 1921. (M. 21.) 


Criminal Law 


Badstiibner, Otto: Jugendstrafrecht und Wohlfahrts- 
verwaltung in ihren wechselseitigen Beziehungen. 
Berlin, Vahlen, 1920. 183 p. (M. 9.) 

Ebermayer, L., Eichelbaum, J., Lobe, A., Rosenberg, 
W.: Das Reichsstrafgesetzbuch, mit besonderer 
Beriicksichtigung der Rechtsprechung des Reichs- 
gerichts. 1. Halbband, 560 p. 2. Halbband, 538 p. 
Serlin, 1920. (M. 100.) 

Staudinger, J. von und Schmitt, H.: Strafgesetzbuch, 
nebst den wichtigsten strafrechtlichen Neben- 
gesetzen. Textausgabe m. Finleitung, Anmer- 


kungen und Register. 12. Auflage' Miinchen, Beck, 
1921, 295 p. (M. 13.50.) 


Public Law 
Piloty und Koellreuter: Das Offentliche Recht der 
Gegenwart. (Jahrbuch des Offentlichen Rechts, 
Band 9). Tiibingen, 1920, 442 p. (M. 34.) 


Schelcher, Walter: Die Haftung des Staates fiir 
Eingriffe in Private rechte. Leipzig, Ross- 


begsche Verlagsbuchh., 1921, 173 p. 
Administrative Law 


Herrnritt, R. H.: Grundlehren des Verwaltungsrechts, 
mit vorzugsweiser Berticksichtigung der in Oster- 
reich (Nachfolgestaaten) geltenden Rechtsord- 
nung und Praxis. Tubingen, 1921, Mohr. 555 p. 
(M. 110.) 

Sarter, Adolf: Die Reichseisenbahnen. Dargestellt auf 
Grund der Bestimmungen der Reichsverfassung 
und des Gesetzes betref. den Staatsvertrag tber 
den Ubergang der Staatseisenbahnen auf das 
Reich. Nr. 2 der Schriftenreihen der Verwaltung- 
sakademie Berlin. Berlin, Bensheimer, 1920. 236 p. 
M. 15.) 

Constitutional Law 


Anschittz, Gerhard: Die Verfassung des Deutschen 
Reichs vom 11. August 1919. Mit Einleitung und 
Erlauterungen. Berlin, 1921. 290 p. (M. 24.) 

Giese, Friedrich: Grundriss des neuen Reichsstaats- 
rechts. (Der Staatsbirger. Sammlung zur Ein- 
fuhrung in das Offentliche Recht, herausg. v. H. 
Kampe. Bonn, 1921. 168 p. (M. 16.) 

Giese, F.: Die Verfassung des Deutschen Reichs vom 
11. August 1919. Taschenausgabe f. Studium u. 
Praxis erlautert. 3. neu bearbeitete Aufl. Berlin, 
Heymann, 1921. 392 p. (M. 18.) 

Hubrich, Eduard: Das demokratische Verfassungs- 
recht des Deutschen’ Reiches. Greifswald, 
Bruncken & Co., 1921. 311 p. (M. 30.) 

Kaisenberg, Georg: Die Wahl des Reichsprasidenten. 
Berlin, Heymann, 1921. 65 p. 

Meissner Otto: Das neue Staatsrecht des Reichs und 
seiner Lander. Systematisch dargestellt. Berlin, R. 
Hobbing, 1921. 359 p. (M. 26.) 

Oeschey Rudolf: Verfassung des Deutschen Reiches 
vom 11. Aug. 1919 mit Ejinleitung u. Sachver- 
zeichnis. 4. Aufl. Miinchen, Beck, 1921. 

Schatzel, Walter: Der Wechsel der Staatsangehérigkeit 
infolge der deutschen Gebietsabtrennungen. Ber- 
lin, Stilke, 1921. 189 p. (M. 15.) 

Stier—Somlo, Fritz: Die Verfassung des Deutschen 
Reichs. Ein systematischer tiberlick. 2. erganzte u. 
verbesserte Auflage. Bonn, 1920. 208 p. (M. 
14.50.) 





Taxation 
Ball: Einfihrung in das Steuerrecht. Mannheim, Ben- 
sheimer. 254 p. 


Becher, C.: Die Umsatz—u. Luxussteuer. Grosser 
Kommentar unter Beriicksichtigung der Aus- 
fihrungsbestimmungen. 1. Lief. Berlin, H. Sack, 
1921. 144 p. 


Berolzheimer, Hans: Erbschaftssteuergesetz. Mit Ein- 
leitung, Erlauterungen, Ausfiihrungsvorschriften 
und alphabetischem Sachregister. Munchen, Beck, 
1921, 438 p. (M. 45.) 

Buck und Lucas: Handausgabe der Reichsabgaben- 
ordnung. Berlin, Spaeth & Linde, 1920. 633 p. (M. 
32.) 

Eckstein—Hiersemenzel: Das _ Reichsnotopfergesetz 
unter Beriicksichtigung der Reichsabgabenord- 
nung, sowie der Ausfiihrungsbestimmungen u. der 
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einschlagigen sonstigen Gesetze. Mannheim, Ben- 
sheimer, 1921. 

Kommentar zur Reichsabgabenordnung von A. 
Mrozek, W. Boethke, H. Arlt, H. Piinder. Hand- 
buch des Steuerrechts in Einzelkommentaren, 
hrsgeg. von Mrozek. 1. Abteilung. 2 Bde. Kéln, 
1921. 1210 p. (M. 130.) 

Kuhn, K.: Das Einkommensteuergesetz. Berlin, 1921. 

Popitz, Joh.: Kommentar zum Umsatzsteuergesetz 
vom 24. Dez. 1919 und zu den Ausfithrungsbes- 
timmungen vom 12. Juni 1920. 2. Aufl. (Die 
deutschen Finanz—und Steuergesetze in Einzel- 
kommentaren. Herausg. unter Leitung von E. 
Schiffer. Bd. 3. Berlin, O. Liebmann, 1920-21. 
1221 p. (M. 155.) 

Schachian, Herbert: Das Erbschaftssteuergesetz nebst 
Ausfthrungsbestimmungen. Berlin, Verein. wis- 
sen. Verleger, 1921. 379 p. (M. 40.) 

Zimmermann, E.: Einkommensteuergesetz. Stuttgart, 
J. Hess, 1921. 368 p. (M. 40.) 


Criminal Procedure 


Kiesow, W.: Strafprozessordnung und Gerichtsverfas- 
sungsgesetz in der vom 1. April 1921 ab geltenden 
Fassung mit den Nebengesetzen. Mannheim, J. 
Bensheimer, 1921. (M. 15.) 


Ecclesiastical Law 


Leitner, M.: Lehrbuch des katholischen Eherechts 3. 
Aufl. Paderborn, 1920. 455 p. (M. 34.40.) 


International Law 


Isay, G.: Die privaten Rechte und Interessen im Frie- 
densvertrag. 2. Aufl. Berlin, 1921. 256 p. (M. 
40.) 

Konigsberger, Paul u. Henrychouski, Franz: Aus- 
landsschaden. Berlin, Stilke, 1921. 366 p. ( M. 24.) 

Niemeyer, Theodor: Die vélkerrechtlichen Urkunden 
des Weltkrieges. Hrsg. von Theodor Niemeyer 
und K. Strupp. 4. Band. Miinchen, Duncker & 
Humblot, 1920. 326 p. (M. 27.) 

Schatzel, W.: Die Rechtsbeziehungen der Auslands- 
deutschen zum Reich. Berlin, H. R. Engelmann, 
1921. 42 p. (M. 6.) 

Schilling, Otto: Das Vélkerrecht nach Thomas von 
Aquin. Freiburg i. B. Herder, 1919. 58 p. (M. 2. 
20.) 

Schticking, Walter und Wehberg, Hans: Die Stezung 
des Vo6lkerbundes kommentiert. Berlin, Vahlen. 
521 p. (M. 140.) 

Strupp, Karl: Das vélkerrechtliche Delikt. Handbuch 
des V6lkerrechts herausgegeben von Prof. Stier- 
Somlo. 3. Bd., 1. Abt., A. Stuttgart, Kohlhammer, 
1920. 223 p. 

Valentin, Veit: Geschichte des Volkerbundgedankens 
in Deutschland. Ein geistesgeschichtlicher Ver- 
such. Berlin, H. R. Engelmann, 1920. 170 p. 
(M. lo. 20.) 


Wynen, Arthur: Die Rechts-und insbesondere die Ver- 


mogensfahigkeit des Apostolischen Stuhles nach 
internationalem Recht. Freiburg, i. B., Herder, 
1920. 119 p. (M. 8. 80.) 

Zorn, Philipp: Deutsches Gesandschafts—und Kon- 
sularracht auf der Grundlage des allgemeinen 
Volkerrechts (2. Band, 3. Abt. Handbuch des 
Volkerrechts, unter Mitwirkung v. Frhr, v. Dun- 
gern u. a. hgb. von Fritz Stier-Somlo.) Stuttgart, 
Kohlhammer, 1920, 204 p. (M. 18.) 

R.T. N. 


Holland 
(a) Survey of Dutch Legislation, 1918 


Archives —The law of June 17th, 1918, for the 
regulation of the Records Office. Journal of State 378. 
Regulations for the arrangement and managing of the 
records of the Government, the Provincial States and 
the Municipalities. 

Taxation—1. The law of January 11th, 1918, 
with regard to the levying of a tax upon dividends and 
bonuses. State Journal 4. 

The taxation of the dividends of companies 
limited by shares, private limited companies on shares, 
co-operative and other associations and mutual insur- 
ance companies, established within the Kingdom. 

II. Various laws by which existing taxations are 
raised, 

Distribution Courts—A law of July 26th, 1918, 
for the institution of a special jurisdiction in the case 
of distribution and other crisis matters. State Journal 
494, 

Appeal in distribution and other crisis questions to 
a special Court. 

Allowances for High Cost of Living.—Various 
laws by which temporary or permanent increases are 
allowed to: 

1. Officials and functionaries belonging to the 
High Offices of State and the Household of H. M. the 
Queen. 

2. Officials and functionaries as well as workmen 
connected with the State Mint at Utrecht. 

3. The widows and orphans of civil servants. 

4. Officials and functionaries of the Post, Tele- 
graph and telephone services and of the postal cheque 
and transfer service. 

5. Officials and functionaries with the State Fish- 
eries port at [Jmuiden. 

6. The staff of the Government arsenals. 

7. Officials and functionaries belonging to the 
Departments of Finance, Home Affairs, Justice, the 
Admiralty, Local Government, War, Foreign Affairs 
and Colonies. 

8. Officials and ex-officials in the Dutch East 
Indies. 

9. The civil servants sojourning in this country 
on vacation in the enjoyment of vacation pay, or half- 
pay or pension as well as the widows and orphans of 
civil servants of the colony of Dutch Guyana in the 
enjoyment of a pension or other maintenance allow- 
ance, who may be staying in this country. 

Trade Register —The law with regard to the in- 
stitution of a Trade Register of July 26th, 1918. State 
Journal 493. 

All commercial concerns established within the 
Kingdom situate in Europe will be registered. The 
Commercial register shall be kept by the Chambers of 
Commerce and Factories, each for so far as has ref- 
erence to its district. 

Smelting Works, Steel and Rolling Mills.—The 
law of July 26th, 1918, containing authority for par- 
ticipation in the capital of a company limited by shares, 
having for its purpose the establishment and working 
of a Dutch Furnace, steel and rolling mills. State 
Journal 486. 

By this statute the Minister for Finance is author- 
ised, on behalf of the State to participate for an amount 
of fl. 7% millions. 


$$$ $$ $$$ 
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Law With Regard to the Termination of Tenan- 
cies—Law to prevent evictions from dwellings of 
March 25th, 1918. State Journal 182. 

Measures are taken in order to prevent tenants, 
under the present extraordinary circumstances, from 
being evicted from their dwellings should no valid rea- 
sons exist for this. 

Should the tenant be given notice to quit he may 
apply to the housing commission with a request to 
cancel such notice. 

This request must be made within a week from 
the time notice to quit has been given. The tenancy 
may from time to time be prolonged for six months. 

Annual Trade Fairs—Law for the amendment 
and increase of item VII, Chapter B of the Budget for 
1918 (Department of Finance) containing inter alia 
an advance, bearing interest, to the Association for the 
holding of Annual Trade Fairs in Holland, June 17th, 
1918. State Journal 385. 

Agricultural Labourers —Law of April 20th, 1918, 
for the acquisition by agricultural labourers of the 
property in land with a dwelling or of free ground on 
lease. State Journal 259. 

Agricultural labourers who satisfy various re- 
quirements and are Dutch subjects are enabled to 
acquire property in land or on a tenancy or lease. The 
plot of land may not cost more than fl. 4000—, the rent 
may not amount to more than fl. 50. 

Co-operation in the carrying out of this law by 
associations established exclusively with this object in 
view and by the Municipalities. 

The State grants advances bearing interest to the 
Municipalities and such Associations. 

The workers are allowed to pay interest and an- 
nuities in weekly instalments. 

For the carrying out of the law it is possible to 
take over land compulsorily. 

Punishment of Soldiers —Law of April 20th, 1918, 
containing further provisions regarding the application 
of conditional convictions. 

The State of War—I. Law to enable the Gov- 
ernment to issue a loan or loans for fl. 350,000,000— 
on behalf of the State. December 19th, 1018. State 
Journal 830. 

II. Law to increase Chapter VI of the Budget 
(extraordinary credit, inter alia, for aviation) January 
14th, 1918. State Journal 22. 

III. Law of March 23rd, 1918, concerning the 
timely development of lignite without concession. State 
Journal 168. 

It is desirable in the present extraordinary circum- 
stances, in the interests of the supply of fuel for the 
country to open up the possibility to bring to a state 
of development as speedily as possible the layers of 
lignite present in the soil of this country. 

IV. Law of June 17th, 1918, to provide in the 
house famine. State Journal 379. 

The Government can state that in a municipality 
the need of housing accommodation is so serious that 
immediate provision is required. 

The carrying out of these measures is left to the 
Municipal Councils. 

V. Law for the amendment and increase of 
Chapter V of the Budget, June 17th, 1918. State 
Journal 380. 

Fl. 15,000,000—to provide for the need of 
dwellings. 

VI. Law of June 17th, 1918, containing further 
provisions in the present extraordinary circumstances, 































having reference to the supervision of foreigners stay- 
ing here in the country. State Journal 410. 

The Government and other Authorities are author- 
ized to allot to those foreigners staying in the country 
who are considered as being a menace to public order, 
safety, health or morals, or those who do not conduct 
themselves according to the regulations laid down by 
or pursuant to a general administrative measure, a 
definite place of residence within the Kingdom in 
Europe and to have such conducted thither ; it is also 
possible to deny such the right of residence in certain 
places within the Kingdom in Europe and to have them 
removed from there. 

The liberty of foreigners staying in this country 
to proceed abroad is not limited by the application of 
the foregoing measures. 

Conversion of Fallow Land.—Law of July 27th, 
1918, containing regulations concerning the conversion 
of meadows and grazing land, fields of clover or arti- 
ficial meadows to arable land. State Journal 503. 

Measures for increasing the production of grain 
during the prevailing scarcity of food. It is com- 
pulsory to convert the plots to be indicated by the 
Authorities into arable land against payment of an in- 
demnity. 

Fairway—Law of April 26th, 1918, concerning 
the graving of a fairway from Dordrecht to the sea. 
State Journal 275. 

Criminal Code—Law of June 17th, 1918, to 
amend Art. 206 of the Criminal Code (having ref- 
erence to wilfully making oneself ineligible for military 
service). State Journal 397. 

The Zuider Zee—Law of June 14th, 1918, with 
regard to the closing up and filling in of the Zuider 
Zee. State Journal 354. 

Closing by means of a dam running from the 
coast of North Holland through Amsteldiep to the 
island of Wieringen and from that island to the Frisian 
coast near Piaarm. 

A commencement may be made with the work on 
May Ist, 1924, or earlier. 


Zuider Zee Fund.—Law with regard to the insti- 
tuting of a fund for the benefit of the closing off and 
filling in of the Zuider Zee. December 20th, 1918. 
State Journal 827. 

c.g, Ba on 


(b) Dutch Legislation, 1917, ’19, ’21 


The legislation over 1917, 1918 and 1919 is as a 
whole conditioned by the war, either being caused 
through economical stress or being the outcome of po- 
litical strife between the conservative and progressive 
parties. In nearly all instances the conservative parties 
had to meet the demands of the progressive parties who 
found their support in the economical discontent of the 
people and the general fear of the revolutionary influ- 
ences from the warring countries. Socially Holland 
has made great progress. 


1917. 


Housing.—Law of March 26th, instituting a Rent 
Committee in every community, to which house-owners 
and lease-holders can appeal in case of disagreement 
regarding increase of rent. This committee settles the 
amount of the increase to be granted; final appeal is 
with the county judge. The committee also provides 
for the many cases in which lessees are threatened with 








6 SOUS -  ) = en ere 









ti- 


on 


ti- 
nd 
18. 


ent 
ers 


ent 
the 
is 





EuROPEAN LEGISLATION 


247 








dispossession from their homes without their being able 
to find new quarters. 

Amendments to the Constitution—Laws of Nov. 
29 (Staatsbladen 660, 661, 662) contain the amend- 
ments to the Constitution and Additional Articles of 
the Constitution. They promulgate: franchise to 
women as members of Parliament, Provincial States 
and Municipal Government; franchise to women as 
voters for these bodies; election of the second House 
of Parliament by the proportional method ; equalization 
of sectarian and public school as regards governmental 
care and allowances; universal vote, regardless of 
amount of property of citizens, with certain exceptions 
as to criminals, idiots, etc. The number of male voters 
was augmented in this way by 50%. 

1918. 

Administration —Decree of Sept. 25th (Sb. 551) 
announces the institution of two new departments, of 
Education and of Labor, formerly subdivisions of other 
departments. 

1919. 

Insurance.—Decree of Feb. 28 (Sb. 55) announc- 
ing the institution of Bureaus of Labor which in fu- 
ture may undertake the complete execution of all in- 
surance laws, i. ¢., Workmen’s Accident Insurance 
Law, enacted since 1904, Invalidity Pension Act, Vol- 
untary Old Age Pension Act, to be enacted this year, 
and Infirmity Insurance Act to be enacted in the near 
future. 

Though the promulgation of the Invalidity Pen- 
sion Act dates back to 1913, it was enforced in 1919 
only after having undergone manifold revisions on a 
progressive basis. Its main features are: all wage- 
earners up to 65, earning less than 2,000 guilders tax- 
able income, are obliged to insure themselves and to 
see that their employers pay weekly premiums addi- 
tional to the wages. The amount of the pension to be 
paid depends on the premiums thus paid according to 
fixed rates. (Maximum amount possible about F1. 6.25 
per week.) Pension is paid: either to the insured party 
when reaching the age of 65, or at earlier age in case 
he or she becomes an invalid; or in case of death of 
the insured to his children under 14 and to his widow 
in case she is over 60 years or an invalid. All wage 
earners being 65 years of age at the time the law was 
enforced get a free pension of three guilders per week. 
Its queer mixture of state pension and obligatory pen- 
sion prevents the law from being popular. 

The Voluntary Old Age Pension Act of Nov. 4 
(Sb. 628) provides for the same category of citizens, 
with the omission of the restriction “wage-earner,” and 
guarantees, against premiums paid by the insured, a 
pension at the age of 70 plus $100 funeral expenses. 

Labor law of Nov. 1 (Sb. 624). No children un- 
der 14 years of age are allowed to work. Women must 
have a rest of 8 weeks in the confinement period and 
during the nursing period an appropriate place in which 
to nurse the child. Time of labor is limited to 45 hours 
a week and 8 hours a day. Labor in stores, hotels and 

pharmacies, etc., is subject to special regulations. A 
special chapter is devoted to labor in bakeries ; all night 
and Sunday work is prohibited. 

Unemployment.—Law of Oct. 31 (Sb. 620) ex- 
tends a Decree of 1916 to the effect that the funds for 
unemployment of all recognized labor organizations are 
doubled through a special allowance of the Government 
and municipalities, The labor organizations have the 





full administration of the allowances under supervision 
of the government. 

Decree of March 26th (Sb. 127) announcing the 
joining of the Covenant of the League of Nations. 

Sanitation —-Law of Nov. 27th (Sb. 784) institut- 
ing a permanent body for the study of foreign and do- 
mestic health conditions and new methods of improve- 
ment. Sub-committees and inspectors see that new 
regulations are introduced over the whole country. 

Education —Laws of March Ist (Sb. 105 and 106) 
simplify the requirements of high school diplomas and 
university degrees, doing away with many useless tra- 
ditions. 

Law of Elementary Instruction of Oct. 9 (Sb. 
778) promotes among other things the obligatory insti- 
tution of a two-years’ continuation school in every mu- 
nicipality where there is a sufficient demand from the 
side of the pupils. 

Anti-Revolution law of July 28th (Sb. 619). This 
law contains a detailed description of all acts that in 
the future will be considered as conspiring with revo- 
lutionary parties in foreign countries, punishable with 
imprisonment for a maximum of five years. This law 
is inspired through the general fear of bolshevism. 

1921. 

Law of Jan. 15th (Sb. 14) contains a new simpli- 
fied Code of Penal Proceedings. 

Law of July 5th (Sb. 834) institutes the Children’s 
Court with a single judge presiding. The requirements 
for this position are made the same as for the ordinary 
courts, so that no women can be appointed as yet. 


(c) Dutch Legal Literature 
Civil. Law 
J. D. Veegens, Schets v. h. Nederl. Burgerlyk 
Recht, I Personenrecht, 1916 Tjeenk Willink, Harlem. 
J. G. Klaassen, Huwelyksgoederen en Erfrecht, 
1918 Gouda Quint, Arnhem. 
F. A. Diepenhorst, De Nederl. Arbeiderswetge- 


ving. 
Penal Law 

G. L. van Oosten Slingeland, Crimineel Wetboek 
v. h. Krygsvolk te lande v. d. Vereenigde Nederlanden, 
1916 Gouda Quint, Arnhem. 

J. Overwater, De Reclasseering van strafrechter- 
lyk meerderjarigen in Nederland, 1919 Hilarius, 
Almelo. 

Geschiedenis van het Wetboek van Strafrecht van 
Nederl. Indie, 1919 de Bussy, Amsterdam. 

Leo Polak, De zin der vergelding. 

Commercial Law 

W. Th. van Hoorn, Corporation finance in Hol- 
land (with translation of the Code of Commerce), 1917 
van Stockum, the Hague. 

Constitutional Law 

Krabbe, Het Rechtsgezag, 1918 M. Nyhoff, the 
Hague. 

A. A. Struycken, Het Staatsrecht v. h. Koninkryk 
der Nederlanden, 1918 Gouda Quint, Arnhem. 

Nederlandsche Administratief Recht, P. G. Aal- 


, berse, etc. 1919 Erven Bohn, Harlem. 


J. Slingenberg, Inleiding tot de Staatsinstellingen 
van Nederl. Indie, 1919 Tjeenk Willink, Harlem. 

R. Kranenburg, Studien over Recht en Staat, 1919 
Erven Bohn, Harlem. 

A. F. de Savornin Lohman, Onze Constitutie. 











AMERICAN Bar ASSOCIATION JOURNAL 





International Law 

D. Josephus Jitta, International Privaatrecht, 1917 
Tyeenk Willink, Harlem. 

' M. J. Kosters, Internationaal Burgerlyk Recht in 
Holland, 1917 Erven Bohn, Harlem. 

J. Verzyl, Het Prysrecht tegenover de neutralen in 
den wereldoorlog, 1917 M. Nyhoff, the Hague. 

A. A. Struycken, Het bestuur der buitenlandsche 
betrekkingen, 1918, Gouda Quint, Arnhem. 

J. P. A. Francois, Duikoot en Volenrecht, 1919 M. 
Nyhoff, the Hague. 

D. Josephus Jitta, De wederopbouw v. h. internat. 
recht op grondslag van een rechtsgemeenschap van het 
menschelyk geslacht, 1919, Tj. Willink, Harlem. 

M. Kosters & Bellemans, Les conventions de la 
Haye de 1902 et 1905 sur le droit international privé, 
1921 M. Nyhoff, the Hague. M.J.S. 


Spain 
Bibliography 

Jimenes de Astia (Luis), Profesor de la Uni- 
versidad Central: Derecho Penal. ; 

This work which, in some respects, takes a dif- 
ferent and original view of the application and enforce- 
ment of the criminal law from those previously enter- 
tained, is a highly important contribution to legal 
literature. 

The question of the responsibility of minors when 
guilty of illegal acts has always given rise to much 
controversy among jurists, and the evident impossi- 
bility of establishing a rule applicable to every case has, 
in most countries, caused the determination of mental 
capacity to distinguish between right and wrong to be 


governed by circumstances, after a proper examination 
of the alleged culprit ; hence, age is not taken into con- 
sideration as much as the evident power to discrimi- 


nate; and, when malicious intent is apparent, the 
Common Law maxim, Malitia supplet aetatem, applies, 
even in instances in which the conduct of extremely 
young children is involved. This view is now gen- 
erally accepted by criminal jurisconsults. ‘ 

The paternal authority, patria potestas, of the Ro- 
man father, who possessed uncontrolled power, jus 
vitae necisque, over his offspring, and which persisted, 
in a somewhat modified form, to the last days of the 
Empire. has, deprived of its cruel and revolting fea- 
tures, survived to the present time in all legislation 
founded upon the Civil Law; and the father, no longer 
a domestic autocrat, in case he is openly defied, can 
now demand the intervention of the proper authorities 
to enforce his commands, or punish his children. 

Spanish jurisprudence has always displayed great 
leniency in the treatment of minors. Las Siete Partidas 
provided that a boy under fourteen could not be ac- 
cused of crime. The Penal Code ef Spain fixes the age 
of criminal responsibility at from nine to fifteen years, 
but only where discernment is proved to the satisfac- 
tion of the court. Thus, the crucial test of legal lia- 
bility for juvenile delinquency is, in almost every case, 
whether or not the minor understood the wrongful 
nature of his act. 

Tribunals having jurisdiction of the offences of 
children under fifteen years of age were established in 
Spain by a law which became effective August 2, 1918. 
The magistrates of those courts are not required to 
have had judicial experience. 

This work of Professor Jimenez de Asta, on 
Penal Law, is very interesting. (Hijos de Reus. Caii- 
izares 3, duplicado, Madrid, Price 18 pesetas.) 


Pozuelo y Lara (Emilio): Proyecto de Ley del 
Registro y Seguro de la Propriedad Immueble. 

A treatise relating to mortgages of real property, 
constituting practically an hypothecary code, which 
provides for the security of such property by advo- 
cating a plan for the immediate indemnification of per- 
sons injured through the wrongful application of the 
laws by the functionaries charged with their interpreta- 
tion and execution. A large number of forms and 
tables of fees are added, which materially enhance the 
value of the book. (I. Vol. 4°, 248 pages. Hijos de 
Reus Caiiizares 3, duplicado, Madrid, Price 6.50 
pesetas.) 

Neveiro, (Constante Amor): El Problema de la 
Pena de Muerte y de sus Sustitivos Legales. 

A learned and exhaustive work on the death pen- 
alty, and its substitutes, where any exist, viewed in all 
its phases, and discussed with great minuteness and 
discrimination. The general tenor of the conclusions 
of the author are favorable to the preservation of the 
extreme penalty for such crimes as society has hitherto 
deemed essential for its own existence, despite the fact 
that there is everywhere a noisy and persistent class 
of sentimentalists, who, sympathizing with all crim- 
inals, demand that they be treated with more indulg- 
ence, and that capital punishment be abolished. The 
present contempt for law generally prevalent, and 
especially to be remarked in the United States, is 
largely attributable to the efforts of such persons, some 
of whom are sincere, and others, sympathizers with 
every attack upon industry and the prosperity it brings, 
are not. The author of this excellent work, although 
a member of the clerical profession, and therefore pre- 
sumably disposed to mitigate the rigor of penal legisla- 
tion, has no such fallacious ideas, or prejudices. Enter- 
taining no doubt of the expediency of the death penalty, 
although deploring the necessity which requires its 
infliction, he unhesitatingly advocates the execution of 
the offender when his culpability has been definitely 
established. The arguments of the opponents of capital 
punishment are refuted with great ability, and the in- 
jurious and impracticable effects of their theories de- 
cisively exposed. Such crimes as, in the judgment of 
the author, should not be punished with death, are ex- 
cepted, and the reasons for the exceptions clearly stated. 
The work is edited by Dr. Pedro Isaac Rovia, Pro- 
fessor of Penal Law in the University of Santiago, who 
has contributed much valuable information by way of 
commentary. (Hijos de Reus. Canizares, 3 duplicado, 
Madrid, I. Vol. 400 pages. ) 

Bertrans (].): Manual Préctico del Patrono y 
Obrero ante el Tribunal Industrial. 

This is a compendium of the laws governing the 
relations of employer and employee and establishing 
the liability of the former in case of accident, corre- 
sponding to our Workmen's Compensation Acts. It 
contains many valuable and instructive notes, as well 
as rules of procedure, forms of contracts, and the 
method of determining responsibility in case of acci- 
dent. Its thoroughly practical character is its greatest 
recommendation. (Agustin Bosch, 5 Renda de la Uni- 
versidad, Barcelona, 8vo. Price 3 pesetas.) 

Legislacién Obrera. Another work on the same 
subject, but far more extensive in scope. It includes 
a summary of legislation concerning labor in general, 
insurance, the employment of women and children, 
the requirements of inspectors of factories, ware- 
houses, and magazines, and the forms of reports to be 
given in accordance with the laws. (Agustin Bosch, 5 








del 


rty, 
ich 
Vo- 
er - 
the 
ta- 
und 
the 

de 
50 


> la 


en- 
all 
ind 
ons 
the 
rto 
act 
ass 
im- 
ile- 
“he 
ind 
18 
me 
ith 
gs, 
igh 
re- 
la- 
er- 
ity, 
its 
of 
ely 
ital 
in- 
de- 
of 
°X- 
ed. 
ro- 
rho 
of 
do, 





EUROPEAN LEGISLATION 


249 











‘nda de la Universidad, Barcelona, 8vo. Price 4 
esetas.) 

Vera, (José Luis de): Sobre la Sociedad de las 
aciones. 

A plan for the establishment of an International 
ourt of Justice, evidently suggested by the proceed- 
ngs of the League of Nations. Its main object is 
the permanent termination of war, and the Utopian 
hope of everlasting peace in consequence, a subject 
which has already been exhausted. It resembles what 
has been described as an “iridescent dream,” and pre- 
sents nothing new, useful, conclusive or practical. 

—_———- ~ Se 


Switzerland 
Legislation in 1921 

Both the National Constitution and the constitu- 
tions of several cantons have received important 
amendments during the year, while a considerable 
volume of regulation has been added to the national 
statute book by parliamentary enactment supplemented 
by ordinances proceeding from the Federal Council. 
The country’s economic condition has been the object 
of much legislation looking to the amelioration of dis- 
tress arising through unemployment (4rbeitslosigkett, 
chémage) and to the maintenance of Swiss industrial 
prosperity through restrictions on importation (Feb- 
ruary 13,1921). The difficult position of hotel keepers 
has been met by a participation on the Confederation’s 
part, under date of April 16, 1921, in an organization, 
termed “La Société fiduciaire Suisse pour l'industries 
hoteliére.” It is also planned to extend subsidies to 
various forms of industry, among others to that of 
watchmaking, which is to be aided by a credit opened 
for its benefit to the extent of five million francs ; under 
certain specified circumstances, the cantons will also 
give assistance. Similarly it is planned to aid on an 
extensive scale those Swiss agricultural proprietors 
settled in Northern France who suffered through the 
devastations of the war. While Parliament recognizes 
that it is here moved by a moral consideration only, 
there exists, nevertheless, a determination to succor 
men of Swiss nationality to the uttermost. (Message 
of the Federal Council to Parliament, August 23, 1921.) 
Moved by the same spirit, Parliament, on October 5th, 
authorized a national plan of subsidized labor to be 
carried out by the cantons, and voted sixty-six millions 
to support the measure. 

The following changes have been recorded during 
the year in the national and cantonal constitutions: 
The National Constitution, in article 37, concedes to 
the Confederation a right of superintendence over 
inter-cantonal roadways and bridges, and on May 22, 
1921, the people voted to insert two supplementary 
articles to be known as articles 37bis and 37ter: “37bis 
The Confederation may issue regulations touching 
automobiles and cycles; the cantons reserve the right 
to limit or prohibit the circulation of automobiles and 
cycles. Nevertheless the Confederation may declare 
as open wholly or in part routes deemed necessary for 
through traffic. The use of all routes necessary to serv- 
ice of the Confederation is reserved.” “37ter: Legisla- 
tion touching aérial navigation is within the province 
of the Confederation.” 

On January 28, 1921, Parliament issued a state- 
ment announcing the receipt in valid legal form of an 
initiative supported by over fifty thousand signatures 
touching the naturalization of foreigners. The peti- 
tion will be presented in due form to the voters and 





in two distinct sections, the first of these being intended 
to modify section two of article 44 of the Constitution 
which now reads as follows: “Federal legislation shall 
fix the conditions upon which foreigners may be 
naturalized, as well as those upon which a Swiss may 
give up his citizenship in order to obtain naturaliza- 
tion in a foreign country.” Section 2 is intended to 
modify Article 70 of the Federal Constitution which 
now reads as follows: “The Confederation has power 
to expel from its territory foreigners who endanger the 
internal or external safety of Switzerland.” 

The object of this duplex initiative is, in brief, to 
lengthen the required term of preliminary residence on 
Swiss soil and to strengthen the hands of the federal 
government against undesirable sojourners or citizens. 

On June 20, 1921, the Federal Council issued an 
ordinance supplementary to one made November 17, 
1919, touching the entry of individuals on Swiss terri- 
tory. Switzerland’s geographical position is such that 
the greatest vigilance is required in this matter, as well 
as in the matter of adopting new citizens. 

November 29, 1921, an important initiative peti- 
tion was reported to Parliament by the Federal Council 
looking to a modification of Article 77 of the constitu- 
tion which reads as follows: “Representatives to the 
Council of states, members of the Federal Council, and 
officials appointed by that Council, shall not at the same 
time be members of the National Council.” If amended 
as the petition asks, the article will provide that deputies 
to the Council of States and members of the Federal 
Council cannot at the same time be members of the 
National Council, nor may chiefs of service directly 
subject to departmental chiefs of the Federal Counc! 
nor members of the general or district management of 
federal railways be such members. 

On April 16, 1921, Parliament adopted a resolu- 
tion declaring the constitutional amendment of Article 
35 prohibiting gaming houses, as voted on March 21, 
1920, in force from the date of said resolution ; it is, 
accordingly, forbidden to open new gaming houses, 
while those now in existence will be closed within five 
years from said date. 

On March 14, 1921, the Federal Council reported 
to Parliament that in the election had on January 30, 
1921, proposing the introduction of a clause supple- 
mentary to Article 58 of the constitution and intended 
to suppress military justice, the measure failed to ob- 
tain a majority of the popular vote and was therefore 
rejected. 

On the same day the Federal Council reported to 
Parliament on a second vote taken on said 30th of 
January on an initiative petition seeking an addition to 
Article 89 of the constitution and providing for the 
submission of certain classes of international treaties 
to ratification at the polls; the initiative was successful. 
being sustained by a vote of 398,000 against 160,000 
and by 20 cantons against 2. 

Cantonal Constitutions have been amended in 
numerous instances and have received the guaranty of 
Parliament: such has been the case in cantons Valais, 
Vaud, Glaris, Fribourg, Ticino, Aargav, St. Gall, Solo- 
thurn, and Uri. 

The widely extending powers of the Federal Coun- 
cil exercised during the past six years by reason of the 
war are now, through the Council’s urgent request, 
being gradually modified and will soon cease to be 
exerted ; October 19, 1921, the council requested Par- 
liament to designate certain ordinances which might 
remain in force for a time at least after the Council’s 






































250 AMERICAN Bar ASSOCIATION JOURNAL 








extraordinary powers will have ceased to be affected, 
and the Council has also made its seventeenth, (October 
28, 1921) and doubtless final, report touching the exer- 
cise of its war powers. The admirable temper in which 
these powers have been employed is a striking tribute 
to Swiss political moderation and sagacity. 

An important arrangement has been made by the 
Federal Council with Sweden under date of November 
8, 1921, touching the internment, repatriation, or de- 
cease of Swiss or Swedish citizens the subjects of 
mental alienation; and the convention concluded No- 
vember 10, 1920, between Switzerland and the tiny 
Principality of Liechtenstein lying on the Swiss North- 
easterly border was announced by Parliament as being 
in force February 1, 1921. This treaty confides the 
the postal, telegraphic and telephonic service of Liech- 
tenstein to Switzerland. On April 15, 1921, Parliament 
announced as in force an entente with the government 
of France touching the treatment of Swiss citizens in 
the French zone of the Moroccan Empire originally 
concluded June 11, 1914; the Federal Council will work 
out necessary details. 

During 1921 Parliament has passed the following 
important acts of general application: January 8, 1921, 
a new tariff act; February 7, 1921, an act organizing 
a federal bureau of labor to be attached to the federal 
department of Public Economy; June 25, 1921, a law 
reorganizing in part the federal judicial system; Janu- 
ary 13, 1921, Federal Council announced as in force 
from January Ist certain amendments to the act of 
June 13, 1921, touching sickness and accident insur- 





ance; April 4, 1921, the Federal Council issued an im- 
portant ordinance interpreting the Insolvent law of 
April 11, 1889; January 24, 1921, the Federal Council 
issued a series of regulations touching the circulation 
of aéroplanes above Swiss waters; Aérial navigation 
between Switzerland and Germany is regulated pur- 
suant to a treaty with Germany announced by the coun- 
cil as effective from December 28, 1920. The im- 
portant treaty heretofore made with Italy touching the 
St. Gothard Railway, in 1909, has been somewhat modi- 
fied as to sur-taxes by an agreement made September 
24, 1921. 

Mention should be made of an act reorganizing 
the National Swiss Bank April 7, 1921; the National 
Council has issued a new set of rules touching its pro- 
cedure; Parliament met on January 17, February 7, 
April 4, June 9, October 3, and December 5, closing its 
work for the year on December 23. On December 15 
Mr. Robert Haab of Wadenwil on Lake Zurich, was 
chosen President for 1922, and Mr. Charles Scherrer, 
of Cerlier in Canton Bern, was chosen Vice-President. 
The Confederation has purchased, February 22, 1921, 
the commodious building, No. 24 Adligenswilerstrasse 
in Lucerne as a home for the Federal Assurance Court. 
On September 30, 1921, the Federal Council announced 
the completion of the census of 1920 giving the coun- 
try’s population as 3,886,090. A locally important con- 
cordat has been concluded between cantons Saint Gall 
and Appensell Outen Rhoden touching the regulation 
of fishery in Lake Constance, and the Federal Council 
has approved it. G. E. S. 
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The Arms Conference and Extraterritoriality—Japanese Legislation During 1921 Deals with 
National Finance, Pensions to Disabled Police, Provision for Retired Principals 
and Teachers of Normal Schools, Profit Guarantees to Owners of 
Private Railroads and Other Matters 





China 


The Arms Conference and Extraterritoriality 

Among the numerous important subjects considered 
at the recent Washington Conference on the Limita- 
tion of Armaments, was extraterritoriality in China. 
Before adjourning on Feb. 6th, the Conference adopted 
the following resolutions which had been reported on 
Nov. 29th, 1921, by the Pacific and Far Eastern Com- 
mittee : 

Considering that any determination in regard to such 
action as might be appropriate to this end must depend 
upon the. ascertainment and appreciation of complicated 
states of fact in regard to the laws and the judicial admin- 
istration of China, which this conference is not in a posi- 
tion to determine: 

Have resolved, 

That the governments of the powers above named 
shall establish a commission (to which each of such gov- 
ernments shall appoint one member) to inquire into the 
present practice of extraterritorial jurisdiction in China, 
and into the laws and the judicial system and the methods 
of judicial administration of China, with a view to report- 
ing to the governments of the several powers above named 
their findings of fact in regard to these matters, and their 
recommendations as to such means as they may find suit- 
able to improve the existing conditions of the administra- 

tion of justice in China, and to assist and further the 
efforts of the Chinese government to effect such legisla- 


tion and judicial reforms as would warrant the several 
powers in relinquishing, either progressively or otherwise, 
their respective rights of extraterritoriality ; 

That the commission herein contemplated shall be 
constituted within three months after the adjournment 
of the conference with detailed arrangements to be here- 
after agreed upon by the governments of the powers above 
named, and shall be instructed to submit its report and 
recommendations within one year after the first meeting of 
the commission : 

That each of the powers above named shall be deemed 
free to accept or to reject all or any portion of the recom- 
mendations of the commission herein contemplated, but 
that in no case shall any of the said powers make its 
acceptance of all or any portion of such recommendations 
either directly or indirectly dependent on the granting by 
China of any special concession, favor, benefit or immunity, 
whether political or economic. 

ADDITIONAL RESOLUTION 

That the non-signatory powers, having by treaty extra- 
territorial rights in China, may accede to the resolution 
affecting extraterritoriality and the administration of 
justice in China by depositing within three months after 
the adjournment of the conference a written notice of 
accession with the government of the United States for 
communication by it to each of the signatory powers. 

ADDITIONAL RESOLUTION 


That China, having taken note of the resolutions 
affecting the establishment of a commission to investigate 
and report upon extraterritoriality and the administration 
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of justice in China, expresses its satisfaction with the 
sympathetic disposition of the powers hereinbefore named 
in regard to the aspirations of the Chinese government to 
secure the abolition of extraterritoriality from China, and 
declares its intention to appoint a representative who shall 
have the right to sit as a member of the said commission, 
it being understood that China shall be deemed free to 
accept or to reject any or all of the recommendations of 
the commission. Furthermore, China is prepared to 
coéperate in the work of this commission and to afford 
it every possible facility for the successful accomplish- 
ment of its tasks. 

It will be seen that nothing more is provided for 
here than an inquiry in which all powers may partici- 
pate but by whose results none are bound. Wisely, 
too, the question whether the time is ripe to surrender 
extraterritoriality is left to be settled on its merits and 
is forbidden to be used as a means of trading for con- 
cessions, etc. Members of the Inquiry Commission— 
one from each of the Conference Powers except China 
—must be named by May 5th, and it is expected that 
they will be jurists of eminence who are already 
familiar with conditions in China, for otherwise the 
labors of the Commission will be greatly increased and 
prolonged, and as only a year from its first meeting is 
allowed for preparing its report, it will be seen that 
the time is none too long, even for experts, to put into 
form the results of a comprehensive inquiry “into the 
laws and the judicial system and the methods of 
judicial administration of China”—the most populous 
country on the globe, with territory of even greater 
extent than that of continental United States. 

The report, if searching, accurate and impartial, 
should afford a valuable contribution to comparative 
law and will be awaited and perused with profound 
interest by all friends of China. Cah. 


Japan 
Legislation, 1921 

Law No. 1. Amendment to the regulation of loan 
associations to the effect that the largest amount of 
loan to the members shall not exceed the market value 
of securities pledged for it. ' 

Law No. 2. Requires the merchant ships over one 
hundred tons gross to bear on the hulls scale lines 
indicating the tonnage of the load. 

Law No. 3. Authorizes establishment of the Co- 
lonial Bureau in the Formosa Island under the direct 
supervision of the Governor General of the Island. 

Law No. 4. Declares exemption of all duties on 
the articles of certain descriptions imported from 
Germany for the use of the Government. 

Law Nos. 5 and 6. The policemen’s compensation 
law granting those who are disabled in service one- 
half their salaries for life. The same amount is also 
granted to the widow or minor child, or children, where 
a loss of life has resulted under like condition. 

Law No. 7. Declares that the general laws of 
taxation now in force shall be applied to the Sakhalin 
Island unless otherwise declared. 

Law No.8. Authorizes the Secretary.of the Navy 
to have the Naval Coaling stations opened for the 
business of supplying coal, oil, and other combustible 
materials, with a capital of 2,000,000 yen. 

Law No. 9. Declares that all sales concluded 
under the authorities of the Law No. 8 shall be paid 
in cash on delivery. 

Law No. 10. Amendment to the regulation of the 
Public Health Bureau in Korea increasing a number 
f the officials and expenditures. 


Law No. 11. Grants a special budget to the Im- 
perial Universities. 

Law No. 12.—Authorizes extension of the Engi- 
neering Department of the Tokio Imperial University. 

Law No. 13. Amendment to the Railroad Ex- 
tension law by which an issue of bonds is authorized 
to raise a necessary fund. The definite amount is 
subject to further legislation. 

Law No. 14. Grants private railroad owners a 
subsidiary of five percent of the actual cost of building 
for a period of the first ten years. 

Law No. 15. Imposes a special tax on all aliens 
engaged in business in Korea, the Formosa, and the 
Sakhalin Islands. 

Law No. 16. Grants the Public School teacher a 
short term army service and compensation. He is to 
serve in the army at least one year. While in his actual 
service, he is to receive the same salary as a school 
teacher, not as a soldier. His salary shall be paid by 
the National Treasury Department, not by the school 
district from which he came. 

Law No. 17. Amendment to the Normal School 
teachers’ pension law to the effect that the teacher who 
retires after thirty years actual service shall be entitled 
for life to the salary he has been receiving at the time 
of retiring. After his death, his widow or minor child, 
or children, shall receive a certain portion of it, subject 
to the executive decree of the districts. 

Law No. 18. Amendment to the pension law for 
the retired principals of the Normal Schools, granting 
them pensions equal to the last salaries they have re- 
ceived at the time of retiring, for life, and a certain 
portion after death, to the widow, or minor child, or 
children. The definite amount to be granted to the 
survivors shall be determined according to the by-laws 
of the district. 

Law No. 19. Regulation of the employed officials 
in the National Libraries, providing pensions and com- 
pensations for retiring, and injury or death. 

Law No. 20. Provides pension for the public 
school teacher who duly retires or becomes disabled by 
accident or otherwise in the course of service, one- 
third of his salary for life. 

Law No. 21. Grants special compensations to the 
officials serving in the territorial possessions. Twenty 
to fifty percent of the salary is given according to the 
economic condition of the different parts of the terri- 
tory. 

Law No. 22. Defines the power of the Governor 
of Territory, declaring that the authorities of said 
Governor shall not exceed the power of the Provincial 
Governor in Japan proper. 

Law No. 23. Authorizes the Governor of the 
Sakhalin Island, a maintenance and improvement of the 
public schools and enforcement of a compulsory edu- 
cation. 

Law No. 24. Grants the Army Automobile manu- 
facturers subsidiaries, provided that no product shall 
be exported without a permission of the Secretary of 
the Army. 

Law No. 25. Provides the District Courts the 
Appellate jurisdiction over the judgment given by the 
Courts of Consuls residing in China. 

Law No. 26. Amendment to the budget law for 
the year 1921, increasing the expenditure 20,000,000 


yen. 

Law No. 27. Authorizes the Secretary of the 
Treasury to issue bonds for the amount of 200,650,000 
yen to be applied to the public works in Korea. 
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Law No. 28. Authorizes the Secretary of the 
Treasury to raise 19,600,000 yen in bonds bearing five 
percent interest. The money so raised shall be applied 
to the development of the Sakhalin Island. 

Law No. 29. Amendment to law No. 27 decreas- 
ing 100,000,000 yen from the amount already author- 
ized to be raised. 

Law No. 30. Declares that the Secretary of the 
Treasury shall have authority to raise 480,000,000 yen 
in bonds bearing four percent interest. 

Law No. 31. Authorizes the Secretary of the 
Treasury to raise 180,000,000 yen in bonds bearing five 
percent interest. 

Law No. 32. Authority is given to the Secretary 
of the Treasury to have 90,000,000 yen invested in 
the national works for tobacco industry, and 60,000,000 
yen for the iron industry. 

‘ Law No. 33. Declares that all men serving in the 
gendarmerie shall be entitled to certain compensations, 
where injury or death has resulted in course of service. 

Law No. 34. Gives the private railroad owners a 
guarantee of profit. It declares that where the profit 
does not amount to eight percent of the total invest- 
ment, the deficit shall! be paid up from the National 
Treasury. Where the profit is over eight percent ot 
the total investment, the surplus shall be applied for 
the repayment of capital invested. This provision shall 
apply to the railroads in Korea, excluding all other 
territories. 

Law No. 35. Declares that all salaries and com- 
pensations paid to the municipal officials and employees 
shall be construed as paid from the State Treasury. 


Law No. 36. Authorizes establishment of the Na 
tional Granary, with a capital of 200,000,000 yen. Rice 
wheat, corn, and all other agricultural products are t 
be stored for sale under the supervision of the Secre 
tary of Commerce and Agriculture. 

Law No. 37. Authorizes the Secretary of Com 
merce and Agriculture to hold a court of investigation 
for monopolies and impose penalties upon conviction 

Law No. 38. Enactment providing protections 
for the railroad business to the extent that where the 
profits of a railroad company should decline because 
of the parallel lines built by the Government, such a 
loss shall be indemnified by the National Treasury for 
a period of ten years. Where a railroad company 
retains eight percent net profit of the capital invested, 
whatever the loss may be, the Government shall not 
be responsible. 

Law No. 39. Provides subsidiaries amounting to 
eight percent of all capital invested in the railroads in 
the Sakhalin Island. 

Law No. 40. Declares that a subsidiary granted 
by the authority of law No. 39 to any one railroad com- 
pany shall not exceed 500,000 yen. 

Law No. 41. Enactment regulating the aerial 
navigation. It defines aerial navigation as flying in 
and through the air, on or by airplanes, balloons, kites, 
and other means, including that which glides on the 
ground without rails, and that which glides on the 
water. The pilots and mechanics are required to have 
licenses, and the machines must bear the certificates 
issued by the duly authorized officers. 
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A Glance at Philippine Legal Sources and Institutions—Legislature Enacts Measures Initiated 
by Gen. Wood to Improve Financial Situation—Party Upheaval May 
Change Course of Native Politics 





HE Secretary of the Comparative Law Bureau of 

the American Bar Association has repeatedly in- 

vited the undersigned to keep the American Bar 
Association in touch with developments in law and 
jurisprudence in the Philippine Islands. Frequently 
also, inquiries have been received with reference to 
certain phases of Philippine legal institutions. To the 
first invitation I have not responded for the very good 
reason that the Philippine field was accurately and 
completely covered by Hon. Charles S. Lobingier, 
Judge of the United States Court-at Shanghai, China ; 
while to specific questions propounded, I have always 
been pleased to furnish the information at my com- 
mand. It has, however, occurred to me that it might be 
well to make a sort of an index, or bibliography, or 
outline, of some of the Philippine legal sources and in- 
stitutions in order that those interested may know 
where and how to begin their investigations. Paren- 
thetically, it may be remarked that it is to be hoped that 
many take advantage of these sources, for the Philip- 
pines offers to the scholar and investigator a most 
fascinating study in the conflict which has been waged 
between the Anglo-American common law and the 
Roman-Spanish civil law, not to speak of the Moham- 
medan law and the Philippine customary law. 


With the permission of the officers of the Section 
of Comparative Law, a brief survey of the Philippine 
field will now be made: 

Public Laws of the Philippine Islands ——Fourteen 
volumes published in both English and Spanish. <A 
compilation of the Acts of the Philippine Commission, 
embracing Acts and Military Orders in force on Oc- 
tober 15, 1907, is obsolete. The Elect‘on Law of the 
Philippine Islands (1916) has been annotated and 
published separately by José Teodoro and Ramon 
Diokno of the Manila Bar. Among laws, either im- 
portant or included among the Uniform State Laws, 
there can be mentioned the Lang Registration Act 
(Act 496), introducing the Torrens system ; the Corpo- 
ration Law (Act 1459); the Chattel Mortgage Law 
(Act 1508) ; the Election Law (originally, Act 1582), 
inaugurating the Australian Ballot System; the Bank- 
ruptcy and Insolvency Law (Act 1956) ; the Negotiable 
Instruments Law (Act 2031) ; the Warehouse Receipts 
Law (Act 2137); the Irrigation Law (Act 2152) : the 
Cadastral Act (Act 2259); the Public Utilities Law 
(Act 2307); the Insurance Act (Act 2427) ; the Sal- 
vage Law (Act 2616) ; the Usury Law (Act 2655). 

Codes.—The Code Committee took as the basis 
of its work that there should be four codes: An ad- 
ministrative code, a civil code, a correctional code, and 
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SOURCES 








remedial code. Only the Administrative Code has 
een enacted into law (Act 2711) by the Philippine 
egislature. It is published in both English and 
spanish. 

Annotated editions of the Civil Code in Spanish 
ave been published by José Lopez Liso (1919) and 
Villiam A. Kincaid (1920). A new and excellent edi- 
on of the Civil Code of Spain, with Philippine notes 
ind references, translated into English and edited by 
ormer Justice F. C. Fisher of the Supreme Court of 
he Philippine Islands, recently appeared (1918). 
Numerous editions of the Code of Commerce in Span- 
ish can be found. In English, the Code of Commerce 
of Spain, with amendatory laws of the Philippine 
Islands, appears annotated and compiled by Prof. José 
\. Espiritu of the University of the Philippines 
(1919). The Penal Code has numerous Spanish edi- 
tions, including an annotated edition by Assistant Fis- 
cal Eulogio B. Revilla (1920); an annotated English 
edition with an Appendix containing the Penal Laws 
enacted by the Philippine Commission and Legislature, 
the Code of Criminal Procedure and some additional 
provisions relating to the Law of Criminal Procedure, 
has been prepared and edited by the Attorney-General 
(1911). The Code of Criminal Procedure, being Gen- 
eral Orders No. 58 of the Military Governor, as above 
indicated appears as an Appendix to the Penal Code. 
Che Code of Civil Procedure, being Act 190 of the 
Philippine Commission, has been brought out in Span- 
ish as “El Cédigo de Procedimiento Civil,” by Claro 
M. Recto of the Philippine Bar (1914), supplement 
(1919). An annotated edition of the Code of Civil 
Procedure of the Philippine Islands in English has 
been prepared and published by Mr. Thomas Cary 
Welch of the Manila Bar (1921). The Spanish Law 
of Waters of August 3, 1866, has been translated into 
english by Justice Fisher and published in separate 
form (1912). 

Customary Law.—A committee headed by Hon. 
Norberto Romualdez, former Judge of First Instance, 
is now busy compiling the Philippine customary law. 
Najeeb M. Saleeby’s Studies in Moro History, Law, 
and Religion (1905), gives English translations of the 
official codes of Luwaran and Magindanao. 

Ordinances.—The Charter of the City of Manila 
and the Revised Ordinance of the City of Manila, pre- 
pared for enactment and edited by George A. Malcolm, 
appears in both English and Spanish (1917). 

Rules of Court—Rules of Court of the Supreme 
Court of the Philippine Islands, the Court of First 
Instance, and for the Examination of Candidates for 
Admission to the Practice of Law, were adopted by the 
Supreme Court of the Philippine Islands on October 
2, 1918, and published in Spanish and English in 
pamphlet form. 

Reports.—Forty volumes of the Philippine Re- 
ports have been published in English and Spanish. A 
few of these volumes are out of print. Philippine 
common law as such is recognized in the decision of 
the Supreme Court of the Philippine Islands in United 
States v. Abiog (1917), 37 Phil. 137. 

Digest—A Philippine Digest is now in course of 
preparation and can be expected to be completed early 
in 1922. 

Law Books——Among the legal treatises of peculi- 
arly Philippine origin there can be mentioned the fol- 
lowing : 

Charles A. Willard, Notes to the Spanish Civil Code 

(1904). 





Charles S. Lobingier, Philippine Practice (1907 ). 
Ignacio Villamor, Tratado de Elecciones (Treatise on 


Elections), (2d Ed., 1911). 

Carlos Alvarez Sobral, Breves comentarios sobre las 
leyes de Quiebras y Corporaciones (Brief com- 
mentaries on the Bankruptcy and Corporation 
Laws) (1911). 

Felicisimo R. Feria, 'ademécum de los Jueces de Pas 
(Manual of Justices of the Peace) (1911). 
Manuel Ramirez, Manual de Derecho Civil (Manual 

of Civil Law (1911). 

Fernando Salas, Manual para los exdmenes de Jueces 
de Pas ( Manual for the examinations for justices 
of the peace) (1911). 

Felicisimo R. Feria, Manual de los Notarios Piblicos 
(Manual of Notaries Public) (1912). 

Juan Medina Cue, Compendio del Derecho de Su- 
cesién (Compendium of the Law of Succession) 
(1913). 

Dey |: Yams El Habeas Corpus (Habeas Corpus) 
(1913). 

Kpifanio de los Santos, Proceso del Dr. José Rizal 
Mercado y Alonso (Trial of Dr. José Rizal Mer- 
cado y Alonso) (1914). 

José A. Espiritu, Notes on the Code of Commerce in 
English and Spanish (1915). 

Mariano H. de Joya, Principios de Derecho Interna- 
cional Privado (Principles of Private Interna- 
tional Law) (1915). 

Charles S. Lobingier, The Evolution of the Civil Law 
(1915). 

George A. Malcolm, The Government of the Philippine 
Islands (1916). 

Felicisimo R. Feria, Manual de Procedimiento Criminal 
(Manual of Criminal Procedure) (2nd Ed., 
1916). 

Teodoro M. Kalaw, Manual de Ciencia Politica (Man- 
ual of Political Science (2nd Ed., 1918). 

Fk, C. Fisher, Manual de Formularios (Manual of 
Forms) (1919). 

Eugene Arthur Perkins, Philippine Business Law 
(1920). 

George A. Malcolm, The Constitutional Law of the 
Philippine Islands (1920)—Vol. I, Philippine 
Legal Series. 

Law Publications —Offcial Gazette, published 
weekly in English and Spanish by the Government of 
the Philippine Islands. Philippine Law Journal, pub- 
lished monthly, July-April, in English by the College of 
Law, University of the Philippines; volume VI just 
completed. Philippine Law Review, formerly pub- 
lished monthly by the Philippine Bar Association ; last 
number, Annual Meeting Number, 1919, brought out in 
April, 1919. 

Associations.—Philippine Bar Association: Presi- 
dent, José Abreu, Manila; Secretary, José A. Santos, 
Manila. American Bar Association: Vice-President 
for the Philippines, W. A. Kincaid, Manila; Member 
of General Council for the Philippines, E. B. Conant, 
Kansas City, Mo. International Bar Association of the 
Orient: President, Dr. Rokuichiro Masujima, Tokyo, 
Japan ; Secretary, Dr. Horiye, Tokyo, Japan. 

Law Schools——College of Law, University of the 
Philippines (English), a member of the Association of 
American Law Schools. Private law schools officially 
recognized: Law School of the University of Santo 
Tomas (Spanish), Escuela de Derecho de Manila 
















254 





AMERICAN Bar ASSOCIATION JOURNAL 





(Spanish), Philippine Law School (English), Acade- 
mia de Leyes (Spanish and English), and National 
Law College (English). 

Information.—Address either the Attorney-Gen- 
eral of the Philippine Islands, the Dean, College of 
Law, University of the Philippines, or the Secretary 
of the Philippine Bar Association, for further informa- 
tion. The volumes here mentioned can be obtained 
either from the Bureau of Printing, Manila, P. I., or 
from the Lawyers Cooperative Publishing Company, 
Manila, P. I. 

Grorce A. MALCOLM, 


Justice, Supreme Court of the Philippine Islands. 


Legislation 

On February 20th, at an extra session, the legis- 
lature completed the enactment of measures initiated 
by Governor General Wood and designed to rehabili- 
tate the precarious financial situation in the archipelago. 
Reaction from the false prosperity of the war brought 
a general business depression, and various experiments 
by the Philippine Government in the direction of 
private business had left the treasury practically bank- 
rupt. Among these were the purchase of the Manila 
& Dagupan Railway, the promotion of the National 
Coal Company and the Philippine National Bank. The 
depletion of the gold reserve had really begun as far 
back as 1912 and was one of the points of difference 
between Governor General Forbes and Secretary 
Charles B. Elliott, the latter standing resolutely for 
preserving the fund intact. 

These and other causes had contributed to the 
depreciation of the Philippine peso. Normally, and 
up to 1919, it had been equivalent to fifty cents Ameri- 
can currency. In that year it began to decline and 
eventually the discount became as much as 16%. The 
treasury deficit also prevented the inauguration of 
much needed public works. The proposed new bridge 
across the Pasig River at Manila is still unfinished. 
Important harbor works in Manila Bay had to be 
suspended. 

Such was the situation confronting Governor Gen- 
eral Wood when he assumed office last October. 
Recognizing that their root was economic, he set about 
to remedy the accumulation of evils, first, however, 
selecting a more efficient personnel for the important 
offices. Here for a time he seemed likely to encounter 
obstacles, for the Senate at first seemed disposed to 
refuse confirmation of his appointments on the ground 
that it had not been previously consulted regarding 
them. Wiser counsel prevailed, however, and on 
November 15th, all important nominations were con- 
firmed. 

The legislature had assembled on October 16th, 
and remained in regular session until February, when 
it adjoined without passing the recommended meas- 
ures. An extra session, therefore, became necessary 
and. it was not until then that the Governor General's 
legislative program was finally adopted. It included a 
concurrent resolution, authorizing urgent representa- 
tions to the President and Congress for increasing the 
Philippine debt limit from $35,000,000 to $75,000,000 ; 
laws authorizing bond issues to maintain the parity of 
treasury certificates with the silver peso, to establish a 
gold standard fund, fixed at 15% of government money 
in, and available for, circulation; for public works and 









for reimbursement of the Federal Government for 
advances during the war. 

The Governor General has expressed the view that 
it will now be possible to place Philippine finances on 
a sound basis, but it is feared that unless he changes 
his previous intention to remain in office for one year 
only, this much desired consummation may not be 
realized promptly. General Wood’s experience as an 
administrator, both in Cuba and in the Moro Province, 
has been invaluable in the recent Philippine crisis, and 
it is to be hoped that he can be induced to remain at 
his task for some years at least. One of the defects 
of our colonial administration has been the frequent 
changes of officials. In the Philippines particularly 
we can well follow the policy of Great Britain, which 
kept Lord Cromer in Egypt for a quarter of a cen- 
tury, and General Wood is more nearly of the Cromer 
type than any other American Governor of the Philip- 
pines. 

The legislature also adopted a resolution calling 
upon Congress to authorize amendment of the laws 
governing the exploitation and leasing of oil lands. In 
view of the encouraging reports from prospectors re- 
garding extensive and valuable oil ficlds in the Philip- 
pines, that subject cannot too soon engage the atten- 
tion of Congress. 

The Philippine legislature likewise adopted some 
amendments to the election laws to meet the criticisms 
contained in the report of the Wood-Forbes Commis- 
sion, and to reduce, if possible, the almost countless 
contests which follow every election. As will be seen, 
however, still other amendments are needed. 


Party Upheaval 


Outside of the foregoing and the appropriation 
bill, very little was accomplished at these legislative ses- 
sions. One reason, undoubtedly, was a party upheaval 
which may change materially the course of native poli- 
tics in the Philippines. Ever since the organization of 
the legislature the nationalist party has been in com- 
plete control. In the House, Speaker Osmefia has 
been the dominating figure, and in the Senate, Manuel 
Quezon. While adhering to the same party, these two 
leaders are of radically diverse types. Osmefia is 
partly of Chinese blood, shrewd, conservative and 
reticent. Quezon is partly of Spanish descent, im- 
pulsive, outspoken and progressive. Quezon advo- 
cated an advanced divorce law; Osmefia opposed it— 
successfully up to date. Quezon favors the general 
adoption of English ; Osmeifia inclines to the preserva- 
tion of the numerous native dialects. These and many 
similar differences long since led to predictions of a 
party division. The climax was reached during the 
past winter in a controversy over “group leadership,” 
as a result of which Mr. Quezon resigned the Presi- 
dency of the Senate. He and his followers have or- 
ganized the “Liberal Nationalist” party, while Mr. 
Osmefia remains leader of the old Nationalist party. 

The elections occur in June and both sides are 
preparing for the supreme test. The new party is 
handicapped, however, by the fact that the present 
election law recognizes but two parties, while the 
Democratic or old antagonist of the Nationalist party, 
is also in the field and will be entitled to its regular 
quota of judges and clerks of election, though none are 
available for the new party. Another “extra session” 
of the legislature has been suggested to meet this 
emergency, but in the present legislature the old Na- 
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tionalists form a majority and would hardly accommo- 
date their new foes. The alternative for the Liberals 
appears to be fusion with the Democrats. 


The Veto Power 


Up to 1916 no American Governor General of the 
Philippines possessed the power to veto legislation. As 
chairman of the Philippine Commission, which con- 
stituted the upper house of the Philippine Legislature, 
he had the same voice as any other member, but no 
greater. The Jones law of 1916 (39 U. S. Stats. at 
Large, ch. 416, sec. 19) provides that every bill or 
joint resolution passed by the legislature must be sub- 
mitted to the Governor General for approval and, if 
approved or if not returned by him within twenty days 
(or thirty if the legislature shall meanwhile have ad- 
journed), shall become effective; but if disapproved, 
it “shall be reconsidered” by the legislature, which by 
a vote of two-thirds may again send it to the Governor 


General who may in turn transmit it to the President 
who has the right of absolute veto, if exercised within 
six months. 

No instance is recalled of any exercise of this 
power on the part of Governor General Harrison, 
whose administration continued some four and a half 
years after the above mentioned law was passed. 
President Wilson, however, seems to have utilized its 
provisions to hold in abeyance the act which prohibited 
foreigners from acquiring land in the Philippines. 

ut the first actual use of the veto power has just 
been made by Governor General Wood who has vetoed 
sixteen of the eighty-three bills passed by the legis- 
lature at its recent sessions. Most of the vetoed meas- 
ures involved expenditures more or less heavy, one of 
them providing an appropriation of P18,000, ($9,- 
000,000), expendible during nine years for the develop- 
ment of the government university. Governor General 
Wood’s motto seems to be “solvency first.” ‘ 

C.S.L. 
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Lamar C. Quintero 

HI members of the Comparative Law Section of 

the American Bar Association received last Oc- 

tober the sad news of the death in New Orleans of 
Mr. Lamar C. Quintero, an honored member of the 
Bar of Louisiana and a member of the Section, which 
was formerly the Comparative Law Bureau, for many 
years, a frequent attendant and speaker at its meetings 
and a contributor to its publications. 

Mr. Quintero, after a long illness, died at his home 
on October 30, 1921, leaving surviving him his widow. 
mother, a sister and a brother. 

He succeeded, in 1883, his father, J. A. Quintere, 
as Vice-Consul of Costa Rica, and eight years later 
was made Consul General of that Republic for the 
entire Southern States of the Union. In that capa- 
city and also as attorney for the Tropical Division of 
the United Fruit Company, he was a large factor in 
developing the trade of New Orleans with Latin 
America and did much to bring about friendly co- 
operation between the United States and the other 
American Republics. 

At the suggestion of the late Chief Justice E. D 
White, President McKinley tendered to Mr. Quin- 
tero the apointment as Associate Justice of the Su- 
preme Court of the Philippine Islands, but Mr. 
Quintero declined this honor, preferring to live in his 
native State. 

In 1910 he was appointed by President Taft as 
one of the American delegates to the Fourth Interna- 
tional Conference of American Republics held in Bue- 
nos Aires and was also appointed Special Representa- 
tive of the United States at the Centennial in Chile. 

Distinguished, and with a personal charm of man- 
ner far beyond the ordinary, Lamar C. Quintero filled 
niches in both public and private life in a way that will 
not easily be replaced. In the social life of New Or- 
leans few men won and held so many and such firm 
friends, or won and held them by more sterling quall- 
ties of friendship. The deceased possessed in the high 
est degree the brilliancy of his Latin ancestors and 
versatility that came from his double training, first as « 
‘ournalist and later as a prominent and able membe 


of the bar. W. O. Hart. 





